CHAPTER 11

BIAS-FREE POLICING

The attitudes of police and Aboriginal peoples toward each other can be a major
factor in whether a protest will remain peaceful or become violent. Problems
may occur when the people facing each other see negative stereotypes instead
of individuals.

Many members of the OPP who testified at the Inquiry understood the com-
plexities of situations where Aboriginal people are engaging in a collective asser-
tion of their rights. However, other members of the OPP showed a disappointing
lack of general knowledge and understanding of Aboriginal peoples.

Ipperwash is a paradox for the OPP. On the one hand, the OPP acknowledged
that the shooting death of Dudley George left a tragic mark that has “significant-
ly and negatively impacted upon the relationship between the OPP and the
Aboriginal community, requiring constant work and renewal.”! On the other hand,
Ipperwash has been a catalyst for significant, constructive changes within the
OPP and in its relationship with Aboriginal peoples.

The OPP initiatives in this field are a work in progress, however. Much has
been accomplished, but much more remains to be done to ensure that these pro-
grams are both sustainable and effective.

The responsibility for police/Aboriginal relations does not rest with the OPP
alone. The provincial government has an equally important responsibility to pro-
mote better police/Aboriginal relations throughout the province. Fulfilling that
responsibility is particularly important now, because of the potential for more
occupations and because the responsibility for policing Aboriginal peoples is
gradually but inevitably spreading from the OPP to other police services in Ontario.
These developments suggest that the province, building on the foundation estab-
lished by the OPP, should take a leadership role in developing province-wide
skills, best practices, capacity, and resources to improve police/Aboriginal relations.

Another component of police/Aboriginal relations is the issue of dealing
with complaints and discipline related to the police. The provincial government
recently introduced Bill 103, the Independent Police Review Act, 2006, in response
to the LeSage Report.? The legislation implements the key recommendations
arising from Justice LeSage’s recent review of the police complaints system in
Ontario. Bill 103 gives the provincial government and the OPP and other police
services an opportunity to address, fairly and systematically, allegations or com-
plaints about inappropriate or racist police behaviour.
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I am confident that the proposed legislative reforms set out in Bill 103, com-
bined with the reforms I recommend herein, represent a comprehensive, achiev-
able, and effective plan for improving police/Aboriginal relations in Ontario.

11.1 Learning from Ipperwash

The existence of cultural insensitivity and racism within the OPP was evident at
Ipperwash. It created a barrier to understanding and thus made communication and
trust-building more difficult.

Perhaps the most egregious incident was the conversation between Detective
Constable Darryl Whitehead and Constable Jim Dyke on September 5, 1995,
the day before Dudley George was shot and killed. These two officers were part
of an undercover intelligence team when they made the following comments:

Dyke: No, there’s no one down there. Just a big, fat fuck Indian.
Whitehead: The camera’s rolling.

Dyke: Yeah. We had this plan, you know. We thought if we could five
or six cases of Labatt’s 50, we could bait them.

Whitehead: Yeah.
Dyke: And we’d have this big net at a pit.
Whitehead: Creative thinking.

Dyke: Works in the south with watermelon.

The Inquiry heard offensive comments from other OPP officers during the
occupation. The Inquiry also learned of other activities after the occupation,
including the production and distribution of offensive commemorative coffee
mugs and t-shirts.

Another example of racism towards Aboriginal people in the period before
Dudley George’s death was the Ontario Ministry of Natural Resources’ race-specif-
ic enforcement policy, ‘“Procedures for Dealing with First Nations People.” This
policy was issued in August 1995 for the Pinery and Ipperwash Provincial Parks.

The lessons from these incidents have important implications for this Inquiry.

First, the evidentiary record makes it clear that Constable Dyke was not the only
officer holding insensitive views about Aboriginal people. This suggests that cul-
tural insensitivity and racism was not restricted to a few “bad apples” within the
OPP but was more widespread. An organizational problem requires an organiza-
tional-wide solution. An important lesson of Ipperwash, therefore, is that the OPP
must tackle the issue of racism within its ranks directly and comprehensively.
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There are many reasons why this is important, not the least of which is that suc-
cessful, peaceful resolution of Aboriginal occupations and protests often depends
upon the OPP’s ability to understand and build trusting relationships with Aboriginal
protesters. During his testimony at the evidentiary hearings, former Chief of the
Assembly of First Nations Ovide Mercredi correctly observed that

[r]acial taunts by police officers on duty is counterproductive to the goal
of non-violent resolution via dialogue.

Creating these types of commemorative items does nothing to restore
normal relations between the Aboriginal community and the police
and in fact it does the opposite.’

I discuss the OPP’s policies and initiatives to address these issues in detail in
this chapter.

A second important lesson is the need for the provincial government to
assume a share of the responsibility for bias-free policing in the OPP and other
police services or law enforcement agencies across Ontario. Robert Runciman,
Ontario Solicitor General at the time of Ipperwash, agreed that racism among
police officers is a very serious matter for police officers, and that it is very
important that officers be made aware that racism on a police force will not be tol-
erated. He further agreed that one of the responsibilities of a Solicitor General
should be to ensure that this policy is in place.*

A third important lesson concerns how and when police officers should be dis-
ciplined for inappropriate or racist language or conduct. In my view, the OPP’s
response to the incidents described above was insufficient. Officers either were
subject to internal, informal disciplinary processes or were not disciplined at all.
These circumstances call into question the disciplinary regime for this kind of con-
duct and the internal mechanisms within the OPP for reporting it.

11.2 The Evolution of Police/Aboriginal Relations

The OPP is not the only police service in Canada to address police/Aboriginal rela-
tions and racism in policing. Many initiatives, at both the national and local level,
have been dedicated to improving the policing of Aboriginal communities. For
example, the Canadian Association of Chiefs of Police (CACP) adopted a “bias-
free policing” policy at its 2003 Annual Conference.’ The RCMP, the largest
police service in Canada, has adopted a similar policy and has initiated many
programs directed to improving its practices in policing Aboriginal peoples.® The
RCMP programs are noteworthy given its status as the national police service
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and in light of its historically turbulent relationship with Aboriginal peoples.

The OPP, the RCMP, the Canadian Association of Chiefs of Police and oth-
ers recently established the Law Enforcement Aboriginal and Diversity Network
(LEAD).” The goals of this national organization include identifying and distrib-
uting best practices in the policing of Aboriginal communities and other cultur-
ally distinct communities. In 2006, LEAD organized a major national conference,
largely dedicated to discussing racial profiling, recruitment and retention of
Aboriginal officers, culturally competent policing, and police/community relation-
ship-building.

Despite these positive developments, the Inquiry heard consistent criticisms
pointing to biased or racist policing—from Aboriginal witnesses, in the research
papers and projects submitted to the Inquiry, at our Youth and Elder Forum on
Police/Aboriginal Relations, at several of our consultations, at the Chiefs of
Ontario Special Assembly with the Inquiry, in the submissions of the Aboriginal
parties to the Inquiry, and at the recent LEAD conference.®

11.2.1 Previous Inquiries

Police/Aboriginal relations have been the subject of several inquiries in Canada
over the past two decades:

» Marshall Commission (Nova Scotia, 1989)

» Aboriginal Justice Inquiry of Manitoba (Manitoba, 1991)

* Cariboo-Chilcotin Justice Inquiry (British Columbia, 1993)
* Blood Tribe Policing Inquiry (Alberta, 1991)

* Report of the Osnaburgh/Windigo Tribal Justice Review Committee
(Ontario, 1990)

* Bridging the Cultural Divide — A Report on Criminal Justice
and Aboriginal People in Canada by the Royal Commission on Aboriginal
Peoples (Canada, 1996)

* Commission of Inquiry into the Shooting Death of Leo LaChance
(Saskatchewan, 1993)

+ Saskatchewan Commission on First Nations and Métis People and Justice
Reform (Saskatchewan, 2004)

* Inquiry into the Death of Neil Stonechild (Saskatchewan, 2004)°

Several of these inquiries were called after the death of an Aboriginal person, in



BIAS-FREE POLICING o 275

some cases at the hands of the police. In other cases, an inquiry was called to
investigate the police response to such a death.

These reports and others have concluded that police services have a systemic
bias against Aboriginal peoples. The fact that inquiries have been held in at least
six provinces demonstrates that problems in police/Aboriginal relations are nei-
ther restricted to one province nor are they isolated incidents. Each of the inquiries
I have listed recommended systemic reforms to police/Aboriginal relations, and
several also recommended significant reforms to the broader justice system.

Our literature review and the survey conducted by Professor John Hylton
examined these reports in some detail. Professor Hylton summarized the best
practices and recommendations identified:

* Police leadership must support and model strong diversity policies;

* Police recruitment screening must be designed to eliminate racist candi-
dates with racist views;

* A proactive Aboriginal recruitment strategy must be maintained over time
with a goal of police service membership mirroring the community make-

up;

* Employment and family assist care programs, as well as other programs
for Aboriginal police members, must be provided in order to support full par-
ticipation in an historically hostile system;

* Increased emphasis must be placed on cross-cultural training for recruits and
experienced police service members, using Aboriginal police officers in
an experiential environment (not through academics, advocates or other
Aboriginal leaders).!?

Many of these reports also stressed the importance of First Nation police
services.

One of the notable findings of the literature review was the general lack of
research, documentation, or evaluation regarding police/Aboriginal relations pro-
grams or practices. Given the twenty years of initiatives and inquiries in this
area, this significant gap in the analysis of these programs is disappointing and
surprising.'!

11.2.2 Aboriginal Peoples and Policing

Inquiries and other reports have emphasized the history of mistrust between
Aboriginal peoples and the police. At the risk of oversimplification, that mis-
trust is rooted in
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* The legacy of colonialism

* The role of the police in attempts to assimilate Aboriginal peoples

* Government reliance on the police to resolve Aboriginal rights disputes
* Over-representation of Aboriginal people in the criminal justice system
* Racism on the part of the police

The Saskatchewan Commission on First Nations and Métis Peoples and
Justice Reform (2004) summed up the consensus of many Canadian inquiries
and reports: “[R]acism is a major obstacle to healthy relations between the First
Nations and ... police organizations.”!> The Supreme Court of Canada has also
acknowledged racism and systemic discrimination against Aboriginal peoples.'®

Participants at many of our consultations and community forums echoed
this conclusion, as did many of the submissions to the Inquiry, including that of
the Chiefs of Ontario:

On March 9, 2006 Chief Simon Fobister of the Grand Council Treaty
#3 could not have stated things more clearly when he said:

It is one thing to forgive and move forward but when unneces-
sary deaths of our people continue to happen in this day and age,
there is never any moving forward, just the recurring memories
of seeing our parents humiliated and our sense of helplessness as
children at how society views the ‘original people of this land’. But,
we are survivors of our nation, and while we still have many strug-
gles to overcome, we are prepared to work together with you to
make the changes that are necessary so we can all live together
in peace and harmony. !4

The Union of Ontario Indians also made a similar point in its submission:

Whether or not OPP and MNR enforcement activities within First
Nations are carried out differently than in non-native communities is
obviously debatable but it is clear that the prevailing feeling within
First Nations communities is not up for debate. Many First Nations
people believe that situations are often unnecessarily escalated because
of the lack of understandings by tactical units or responding officers
toward the people they are dealing with.
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This attitude has been amplified by incidents that denigrate the very
people the OPP have sworn to serve. Isolated events including the cre-
ation of trophies by members of the tactical unit at Ipperwash, the rev-
elation of racist e-mails being distributed in northern Ontario and the
event previously described at the Chippewas of the Thames only rein-
force prevailing attitudes for some First Nations people.

The pattern of incidents across Ontario in the past ten years is deeply
disturbing. While it must be acknowledged that efforts are being made
and that many leaders, most notably Commissioner Boniface of the
OPP, are providing leadership on bridging the gulf that exists between
law enforcement agencies and First Nations people, there is much
more that has to be done."

The Kettle and Stony Point First Nation submission recognized some progress,
but pointed to the need to do more:

Major strides have been made since the 1970’ in providing more, and
more appropriate policing services to Aboriginal communities. Without
diminishing those achievements in any way, this Inquiry has learned
that more needs to be done. The most urgent need is to eradicate the
twin malignancies of racism and stereotyping from the realm of law
enforcement.'®

Finally, participants at our Youth and Elder Forum on police/Aboriginal rela-
tions related many negative personal experiences with the police to underscore their
view that the police treat Aboriginal people more harshly than they treat non-
Aboriginal peoples. Many participants said that the police stereotype Aboriginal
people and that racial profiling influences police in stopping and questioning
them. In their experience, teachers and store clerks also tend to treat Aboriginal
peoples differently. Participants further pointed out that the jails and courts are full
of Aboriginal people, mostly because of charges related to alcohol and drugs,
and that Aboriginal people are considered guilty until proven innocent. According
to many participants, the lack of communication between the police and Aboriginal
people, the perception that police stereotype Aboriginal people and use racial
profiling against them, and the systemic discrimination against Aboriginal peo-
ple in the justice system have combined to incite widespread anger in Aboriginal
youth.!”
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11.3 The Ontario Provincial Police

11.3.1 OPP Initiatives

I have noted that the OPP is the police service most likely to be involved in an
Aboriginal occupation or protest. The OPP made extensive submissions to the
Inquiry on the details of programs and strategies to promote relationship-build-
ing with Aboriginal communities, including detailed presentations at its two-day
“Building Relationships™ forum at the Inquiry in January 2006.' In chapters 9 and
10, I described the diversity and depth of some of these programs—the role of the
Aboriginal Liaison — Operations Officer, Aboriginal Relations Teams, the
Framework for Police Preparedness for Aboriginal Critical Incidents, and OPP sup-
port for First Nation policing.

In addition to those programs and policies, the OPP has undertaken further
initiatives intended, in whole or in part, to promote better relationships with
Aboriginal peoples:

* Organizational planning and policies, such as the OPP Promise, the Focus
On Professionalism, Mission Critical Issues, business planning processes,
and police orders

+ Initiatives to recruit, retain, support, and promote Aboriginal officers,
including Aboriginal outreach and inreach initiatives, Aboriginal-specif-
ic promotion criteria, and the Aboriginal Officers Leadership Forum

* Native Awareness Training

» Community outreach initiatives, including Zhowski Miingan or Blue Wolf,
traditional Aboriginal drum groups, the OPP Youth Summer Camp, and
Police Ethnic And Cultural Exchange (PEACE)

11.3.2 The OPP Promise, Mission Critical Issues, Police Orders,
and Business Planning

The OPP reported that the core of its multiyear strategy and vision is “The OPP
Promise,” which defines values and ethical standards that best characterize the
future of the organization. It is the cornerstone of the core strategy of the OPP, the
“Focus on Professionalism.”"

The Focus on Professionalism identifies several “Mission Critical Issues” that
support the core business of the OPP, including Relationship Building with
Aboriginal Communities, Meeting the Needs of Diverse Communities, and
Professionalism. The OPP implements its values and Mission Critical Issues by
embedding them in its operations through its three-year business planning cycle. The
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business plan then articulates initiatives that advance the Mission Critical Issues.?’

The 2005-2007 Mission Critical Issues document describes the OPP rela-
tionship with Aboriginal peoples as a “core business of the organization.” The
OPP identified the following reasons for this priority:

* In the areas policed by the OPP, Aboriginal people are the single largest
identifiable minority group with their own communities.

* For the foreseeable future, the OPP will be called upon to provide polic-
ing services during difficult situations.

» Within the last ten years, the OPP has been involved in a number of critical
confrontations with Aboriginal persons and there must be continuous
learning.

» The safety of officers and the public and effective policing depends on
effective relationships and communications.

* Policing Aboriginal communities is becoming increasingly complex, requir-
ing understanding across a widening spectrum of social, cultural, political,
and legal issues.?!

The OPP submitted that these initiatives “represent [its] commitment to
strong diversity policies’ identified by Professor Hylton as a best practice.”*

11.3.3 Recruitment and Retention of Aboriginal Officers

OPP initiatives in the area of recruitment and retention fall into three categories:
ensuring that potential recruits with racist attitudes are screened out during the
recruitment process,” “outreach” initiatives designed to encourage Aboriginal
people to consider a career in the OPP,?* and “inreach” initiatives designed to
support and promote Aboriginal officers within the OPP.*

In 1995, there were forty-nine self-identified Aboriginal officers in the OPP.
By 2006, this number increased to 135, including two superintendents, out of
the approximately 5,500 uniformed members of the OPP.2¢

The OPP submitted that its outreach and inreach activities are significant
components of the “proactive recruitment strategy” which Professor Hylton iden-
tified as a best practice.?”’

11.3.3.1 Training

The OPP stated that the “centrepiece” of its initiatives to address racism is its
Native Awareness Training program.?® As of August 2006, more than 2,000 OPP
members have participated in the one-week course.
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According to the OPP, Native Awareness Training is “only part of a larger
strategy to select and train officers in a way that both enhances awareness of
Aboriginal culture and sensitivity, and roots out racism.”? Other initiatives include:

» Screening of recruits includes processes designed to eliminate candidates
with racist views.

* The one-week orientation for successful recruits at the OPP Academy
includes a half-day of training on Aboriginal issues.

» After completing Basic Training, recruits return to the OPP Academy for
four weeks. Two days of the program are devoted to Aboriginal issues.

 During the probationary period, OPP officers job-shadow a First Nation
police officer for two weeks.

* OPP promotion boards ask the candidates questions about Aboriginal
issues and the Framework.

+ Aboriginal-specific testing and training is included in the selection process
and training for integrated response units (crisis negotiators, incident com-
manders, and members of ART, ERT, TRU).

+ Intelligence personnel and members of the Professional Standards Bureau
receive Native Awareness Training.

According to the OPP, it is “unique in mandating this level of Native
Awareness Training for integrated or emergency response officers.”*

11.4 Assessing the Police/Aboriginal Relations Programs of
the OPP

The police/Aboriginal relations initiatives of the OPP are impressive in their breadth
and depth. These programs represent a comprehensive strategy to improve rela-
tionships between the OPP and Aboriginal peoples, especially when combined
with the OPP initiatives regarding policing occupations and First Nation policing.

Former OPP Commissioner Gwen Boniface showed commitment and lead-
ership in improving OPP relations with the Aboriginal community. Many individ-
ual Aboriginal and non-Aboriginal OPP members have developed programs,
built community relationships, or have otherwise contributed to improving
police/Aboriginal relations. To its credit, the OPP has taken significant, positive
strides since Ipperwash, and I was impressed by all of these efforts.

For the most part, I believe that the OPP police/Aboriginal relations initiatives
conform to the best practices identified in previous inquiries and reports.
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In particular, | commend the manner in which Aboriginal issues and
police/Aboriginal relations are incorporated in Mission Critical Issues and busi-
ness planning. I also commend the commitment to Native Awareness Training
and to outreach and inreach programs. These are important, constructive pro-
grams that should improve the relationship of the OPP with Aboriginal peoples
in Ontario. I therefore recommend that the OPP maintain these initiatives and
accord them a high priority with the organization. The OPP should also devote a
commensurate level of resources and executive support to them.

I think it fair to say that Aboriginal parties at the Inquiry supported these
policies and initiatives in principle, but they were concerned about implemen-
tation or acceptance at the detachment level. Many Aboriginal parties to the
Inquiry also asked whether the internal policies or discipline processes were
effective in identifying or reprimanding inappropriate behaviour. These and other
important questions remain to be addressed, and they involve challenges in both
sustainability and effectiveness.

11.4.1 Sustainability

The challenges to the sustainability of the police/Aboriginal relations strategy
of the OPP and its related initiatives are essentially the same as they are for its
Framework-related initiatives: They are recent, they rely on a small number of offi-
cers to carry a significant portion of the burden of design and implementation, and
they do not have secure funding.?!

These challenges are significant. The combination of financial and human
challenges raises questions about how these programs are to be secured, sup-
ported, and promoted in the long run. I believe that a successful response to these
challenges depends on a combination of provincial government support and fur-
ther measures by the OPP. Provincial government action is crucial, since the
provincial government can provide the most significant institutional support for
these programs. For its part, the OPP should also take steps to improve the
sustainability of its police/Aboriginal relations strategy and programs by

* Developing active, ongoing monitoring strategies, including comprehen-
sive evaluation strategies and improved data collection

» Improving participation by First Nations and Aboriginal peoples in program
design, oversight, and evaluation

» Improving transparency and accountability

These are appropriate next steps for the OPP to take to ensure that its
strategy and programs are as secure and effective as possible.
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11.4.2 Effectiveness

Again, the sustainability of a program depends, to a critical degree, on its effec-
tiveness. Thus, the sustainability of these initiatives will depend on whether the
OPP can demonstrate that they effectively improve police/Aboriginal relations.
Fundamental to the determination of effectiveness is the development of an ongo-
ing, active monitoring and implementation program to continually assess whether
a program is working at every level of the organization.??

Ongoing monitoring can include a variety of techniques and strategies, such
as evaluations, data collection, and partnerships and consultation with the com-
munities affected. Active, ongoing monitoring is particularly important for these
initiatives because they are in the relatively early stages of development.

11.4.2.1 Evaluations

The independent, third-party evaluations I recommend with respect to the OPP
Framework for Police Preparedness for Aboriginal Critical Incidents and its ART
program would also be appropriate, in my view, for its Native Awareness Training
program. The OPP describes this program as the “centrepiece” of its
police/Aboriginal relations program, and it has potential far-reaching and long-
term benefits for the OPP, Aboriginal peoples in Ontario, and police/Aboriginal
relations. An independent evaluation of this program is also important because
there is little quantitative data about what does or does not work in police/
Aboriginal relations.

Training is a crucial element of any organizational change strategy, and the
Native Awareness Training program is a significant initiative. However, training
is only one element of a comprehensive strategy. The key issue is whether it leads
to changed attitudes and practices in policies and processes. An independent
evaluation is crucial in this regard. Data from evaluation is also important to
ensuring the continuation of such programs. A demonstrably effective program is
much less vulnerable to funding cuts or changes in government or organization-
al leadership than an unproven one is. There is a similar need for an independent
evaluation of the OPP recruitment and promotion practices.

The OPP is currently collecting data on the number of self-identified
Aboriginal members of the force, and it has begun an independent, longitudinal
study on new recruits which will look at three recruit classes over a five-year
period. The OPP is also beginning a more comprehensive internal analysis of its
Native awareness programs. To its credit, the OPP has also said that it “would
welcome input and guidance from the First Nations leadership on developing
assessment tools to evaluate the application of the Framework.”*3 Presumably,
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the OPP would welcome similar input on other police/Aboriginal relations pro-
grams as well.

These are important and necessary first steps. The next step for the OPP
should be to develop a comprehensive evaluation strategy for all of its significant
police/Aboriginal relations initiatives, including an independent, third-party eval-
uation of its Native Awareness Training and recruitment initiatives. This strategy
should be developed in partnership with the Aboriginal community in Ontario.

11.4.2.2 Data Collection and Statistics

In my view, data collection is a fundamental tool in improving police/Aboriginal
relations and ensuring bias-free policing. Data collection is needed to determine
whether well-intentioned programs and policies actually produce constructive
results, and whether activities and decision-making within an organization con-
form to its own policies, orders, best practices, and expectations. It can also play
an important educational role within a police service and improve public per-
ception of its trustworthiness and accountability.

In policing, data collection is sometimes associated with racial profiling.
This association is too narrow. Data collection and statistics can be used to study
a much wider range of activities.

Recently, there has been much discussion in Ontario over the publication of
a data collection study of racial profiling by the Kingston Police Department.
The Kingston project was designed to gather race and ethnicity data on pedestri-
ans or motorists interrogated, suspected, questioned, searched, or detained by
Kingston police officers.** Kingston Chief of Police William Closs explained
the project:

This project grew out of our genuine interest in addressing the issue of
racial profiling in policing; our conscious decision to take action that
would result in more positive contacts with citizens; and the need to
respond appropriately to, rather than dismissing, citizens’ perceptions
and anecdotal stories. This was an honest effort to move beyond denial
and to cause change, rather than just maintaining the status quo. While
people refer to this issue in different ways and with different labels,
essentially we wanted to allow an objective, academic researcher the
opportunity to test whether police treat people equally as they exer-
cise police discretion and initiate contacts with citizens.*

Chief Closs believed that police services and politicians have tended to shy
away from data collection in favour of other strategies that promote bias-free
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policing, including training, recruitment, supervision and discipline. He did not
deny the need for these programs, but simply believed that they did not go far
enough.3®

There are numerous potential data collection projects that could assist better
policy-making or program development at the OPP. For example, the 2005/2006
Annual Report of the Office of the Correctional Investigator of Canada reported
that the rate of incarceration of Aboriginal people in provincial and federal insti-
tutions is approximately ten times higher than it is for non-Aboriginal offend-
ers. This may suggest a need for a study of police policies or patterns in laying
charges. Many observers have also commented that police are not as responsive
to crimes against Aboriginal peoples as they are to crimes against non-Aboriginal
peoples.’” This may suggest a need for a data collection study of police response
times.

The Correctional Investigator’s report illustrates the potential benefit of bet-
ter data collection. The analysis of Statistics Canada and federal Correctional
Service data led to the conclusion that Aboriginal offenders were less likely to be
granted temporary absences and parole, they were granted parole later in their sen-
tences, they were more likely to have parole suspended or revoked, and they were
more likely to be assigned a higher security level within penal institutions. The
Correctional Investigator also compared current and historical data to analyze
program effectiveness. The Correctional Investigator then used this data to make
detailed recommendations on how to improve the Correctional Services pro-
grams for Aboriginal offenders.*®

There can be no objection to data collection and evaluation regarding
police/Aboriginal relations initiatives on the basis that these studies will involve
collecting “race-based” statistics. The Ontario Human Rights Commission has
made this clear:

It is a common misperception that the Code prohibits the collection and
analysis of data identifying people based on race and other Code
grounds. Many individuals, organizations and institutions mistakenly
believe that collecting this data is automatically antithetical to human
rights. In fact, the Commission has stated that not only does the Code
permit the collection and analysis of identity data based on enumerat-
ed grounds for Code legitimate purposes, appropriate data collection
is necessary for effectively monitoring discrimination, identifying and
removing systemic barriers, ameliorating historical disadvantage and
promoting substantive equality. It is the collection or use of data for
improper purposes that further contributes to discrimination or stereo-
typing that is antithetical to human rights.*
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Further, the OHRC emphasized that “in order to fulfill its purpose, data col-
lection should be done in good faith with the purpose of producing accurate,
good-quality data rather than attempting to achieve a particular outcome.”*

I agree with that view, and I believe that data collection studies should be
designed thoughtfully and in cooperation with representatives of the OPP, First
Nations organizations, and the Ontario Provincial Police Association. Together,
they should be able to identify appropriate data collection priorities and projects.

Experience has demonstrated that data collection projects are more likely to
succeed if they are not perceived as designed to isolate or punish individual offi-
cers. Any data collection project must be clearly and transparently designed to ana-
lyze institutional processes, activities, and outcomes, not individual ones. At the
same time, unreasonable or self-serving objections to data collection cannot be
allowed to stand in the way of serious efforts to build better police/Aboriginal
relations. The challenges to the methodology of this type of study can be answered
if the project is undertaken in good faith, with the meaningful participation of inter-
ested parties, and with executive and provincial government support.

11.4.2.3 First Nations Participation in OPP Programs

OPP programs could also benefit from more formal participation by First Nations
in their development, oversight, and evaluation.

Aboriginal peoples and members of the OPP interact every day, and in every
corner of the province. Policies and programs designed to improve police/
Aboriginal relations require more than just periodic consultation with First Nations
leaders and Aboriginal communities.

Gwen Boniface, former commissioner of the OPP held regular meetings
with elected chiefs, the Chiefs of Ontario, and Provincial Territorial Organizations.
Senior regional and regional commanders hold meetings with leaders of First
Nations and Provincial Territorial Organizations, and detachment commanders
are required to meet regularly with local First Nation police services and local
elected leaders.

I believe that these consultation forums are an appropriate means of improv-
ing communications and dialogue between the OPP and First Nations and
Aboriginal peoples across Ontario. Collectively, these efforts represent a very
good start. What is needed now is a commitment between the OPP and First
Nations to develop a more formal monitoring and implementation program for the
OPP programs. The objective would be to develop a transparent, written monitor-
ing and evaluation plan which would assist the OPP and First Nations to design,
oversee, and evaluate the strategy and the implementation of programs at the
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provincial, regional, and local levels. In effect, the OPP and First Nations must
become partners, equally committed to the success of relations between the OPP
and Aboriginal peoples.

The formal OPP/Aboriginal peoples advisory committee I recommended in
chapter 9 is likely to have the resources, contacts, and credibility needed to build
this partnership and strategy effectively.

11.4.3 Accountability and Transparency

The strategies, processes, and structures I recommend would enhance the account-
ability and transparency of the police/Aboriginal relations programs of the OPP
by broadening the base of participation in their design and oversight.

I also believe that important strategies, plans, evaluations, decisions, or reports
related to police/Aboriginal relations within the OPP should generally be posted
on the OPP website and made available to the public. This will enhance account-
ability and transparency in the eyes of the wider public, interested organizations,
and the provincial government.

11.5 The Provincial Government

The provincial government has two important responsibilities with regard to
police/Aboriginal relations. The first is the leadership role of the Ministry of
Community Safety and Correctional Services (MCSCS) for the OPP and other
police services in Ontario. The second is the direct responsibility of the province
to govern and manage the enforcement arm of the Ministry of Natural Resources.

11.5.1 Provincial Leadership in Police/Aboriginal Relations

The Police Services Act gives MCSCS the authority to set policy objectives for
policing and to establish rules or guidelines to formalize government expecta-
tions for the police in specific areas. MCSCS is also directly responsible and
accountable to all Ontarians for the success of the OPP and its police/Aboriginal
initiatives. (I discuss this further in chapter 9.)

This Inquiry gives the provincial government an important opportunity to
work with the OPP and Aboriginal peoples to develop a new and forward-look-
ing provincial strategy to improve police/Aboriginal relations in Ontario. The
first part of this strategy should be to consolidate and sustain the gains made by
the OPP so far and ensure their effectiveness.

The second part should be to develop province-wide skills, best practices,
capacity, and resources to improve police/Aboriginal relations throughout Ontario.

In my view, implementing a provincial police/Aboriginal relations strategy
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would be consistent with the best traditions of equitable, transparent, accountable,
and democratic policing. Ensuring that Aboriginal peoples participate in deci-
sion-making would promote the “honour of the Crown” in government relations
with Aboriginal peoples in Ontario. A provincial policy would demonstrate pub-
licly that the provincial government expects Aboriginal peoples in Ontario to be
policed equally and with respect. Finally, a provincial policy would support the
sustainability, effectiveness, evaluation, transparency, and accountability of the
police/Aboriginal initiatives within the OPP and throughout the province.

11.5.2 Provincial Policy Supporting the OPP

The first step in the provincial strategy should be for MCSCS, the OPP, and
Aboriginal organizations to develop a provincial policy which supports the OPP
in maintaining a comprehensive police/Aboriginal relations strategy.*! The pol-
icy could specify that the OPP should maintain dedicated Aboriginal programs in
the area of recruitment, training, and data collection. It could also formally con-
firm Aboriginal participation in the design, oversight, monitoring and evalua-
tion of these programs. Finally, the policy could set out general principles or
expectations regarding accountability and transparency.

This recommendation correlates with my recommendation for a provincial
peacekeeping policy. It is designed to ensure that the comprehensive programs ini-
tiated by the OPP in this area will be sustained for the long term. It would also pub-
licly affirm that provincial government is committed to and has high expectations
of the OPP in this area. Most importantly, this policy would establish the princi-
ple that the OPP, the provincial government, and Aboriginal peoples in Ontario
share the responsibility for establishing and supporting better police/Aboriginal
relations.

The policy should establish general principles and overall objectives. It should
not be specific, in that it should be left to the OPP to determine how best to meet
those objectives, taking into account its experiences, resources, and priorities.

Clearly, any future provincial government could rescind this policy or reduce
funding for it. However, the virtue of a transparent policy is that the government
would be publicly accountable for its decision to rescind or alter the policy
directive.

Programs need resources, and the provincial government should provide the
OPP with the necessary resources to maintain, if not expand, its current
police/Aboriginal relations programs. The OPP and the provincial government
should negotiate the amount and the conditions, but this funding should be con-
tingent upon agreement by the OPP to undertake appropriate evaluations of its
initiatives.
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11.5.3 Developing Provincial Strategy, Data, and Resources

The provincial policy with respect to the OPP should be the first part of a wider
provincial strategy on police/Aboriginal relations. The OPP strategy and initiatives
are important and constructive steps forward, but, as I have noted, they are still
quite new and would benefit from the oversight, monitoring, and evaluation pro-
gram | recommend.

In the second part of this strategy, MCSCS should take the leadership role in
developing an Ontario-wide strategy and resources for improving police/Aboriginal
relations. It could do this by working with the OPP, Aboriginal organizations,
other police services, and perhaps the Ontario Human Rights Commission to
identify province-wide issues and objectives and to identify and circulate best
practices. Aboriginal participation is just as important to the provincial govern-
ment as it is to the OPP.

Once again, any provincial policy or program development must be premised
on sound, purposeful research, evaluations, and management data. I have already
noted the disappointing general lack of research, documentation, or evaluation of
police/Aboriginal relations programs or practices. MCSCS, as the lead ministry
responsible for policing in Ontario, should address this gap in order to promote
better decision-making on police/Aboriginal relations initiatives and bias-free
policing generally.

Policing in rural or northern communities is significantly different from
policing in a large municipality in southern Ontario. It follows, therefore, that
provincial policy and analysis of police/Aboriginal relations would benefit from
province-wide research and policing management data.

The need for provincial data collection, and the benefits available from it,
far outweighs any practical or political objections. Properly designed research
studies and evaluations would provide significant information on interaction
between Aboriginal people and the police. They would also help provincial and
police policy makers make well-informed decisions about “standard practices
or identifying trends that might be counterproductive to police-community rela-
tions.”*? They would also establish a baseline to judge progress, assist police
services and police service boards in identifying best practices, improve public trust
between Aboriginal people and police services, and promote transparency and
accountability in provincial and police decision-making.

Scott Wortley and Terry Roswell conducted a statistical study on behalf of the
African Canadian Legal Clinic which is a good example of a province-wide data
collection project. This study, entitled “Police Use of Force in Ontario: An
Examination of Data from the Special Investigations Unit” is an important
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example of a province-wide policing study, in this case examining the relationship
between race and the use of force by police. I commend the Special Investigations
Unit (SIU) for their cooperation with this project and hope that they will con-
tinue to collect data to provide a better sense of how the police exercise force in
this province.

Any provincial strategies, plans, evaluations, decisions, or reports should be
transparent and publicly accessible.

11.5.4 A Provincial Guideline

An important component of the provincial strategy should be a provincial guide-
line for police forces in Ontario.

Difficult relations between Aboriginal peoples and police services in Ontario
are by no means confined to the OPP. Indeed, the Inquiry heard of strained rela-
tions with police services in several communities, most notably Kenora. It is
therefore equally important that police service boards and police services across
Ontario take reasonable steps to improve police/Aboriginal relations.

Only the largest municipal police services will have the financial or other
resources and capacities to match those of the OPP. It is neither fair nor wise to
deny residents and police services in smaller communities the benefits of improved
police/Aboriginal relations simply because they are small.

A cost-effective approach might be for the MCSCS to partner with the OPP
and other police services to develop generic guidelines that could be adopted by
any police service in the province. This approach would be consistent with the
MCSCS authority to “develop and promote programs to enhance professional
police practices, standards and training” as set out in section (3)(2)(d) of the
Police Services Act and with the existing policy guidelines in the Police Standards
Manual.

As a related measure, the provincial and federal governments should also
consider providing appropriate and secure funding to the Law Enforcement and
Aboriginal Diversity Network (LEAD). As noted earlier, LEAD is a small but
potentially very significant national resource in dealing with these issues.
Accordingly, it should be provided resources and other necessary support com-
mensurate with this important mandate.

11.5.5 The Ministry of Natural Resources

Another element of a provincial strategy concerns the Ministry of Natural
Resources. There is no doubt that MNR 1is a law enforcement agency. At present,
there are more than 200 conservation officers in Ontario. Their duties include



290 ¢ REPORT OF THE IPPERWASH INQUIRY — VOLUME 2

conducting patrols and inspections and laying charges. In 2004/2005, conserva-
tion officers had over 270,000 contacts with members of the public, issued more
than 9,000 warnings, laid more than 8,000 charges, and filed almost 200 reports
with respect to violations by Aboriginal people.*

As I have noted elsewhere, there is a long history of tension between many
Aboriginal peoples and MNR conservation officers. The presentations and sub-
missions to the Inquiry indicated that these tensions continue to this day.

The provincial government submissions emphasized that the province has
developed Aboriginal awareness training for MNR staff. It has undertaken recruit-
ment outreach for Aboriginal people, and it has many outreach programs and
consultations with members of the Aboriginal community.*

Consistency between law enforcement agencies should be encouraged. 1
therefore recommend that the Ministry of Natural Resources develop and imple-
ment a dedicated MNR/Aboriginal relations strategy consistent with my gener-
al analysis and recommendations regarding police/Aboriginal relations, including
independent evaluation and participation by First Nations in the design and ongo-
ing oversight, monitoring, and evaluation.

11.5.6 Police Discipline and Public Complaints

The final component of a provincial strategy in this area involves police discipline
and complaints. In my report on Part 1 of the Inquiry, I concluded that racism and
cultural insensitivity created a barrier to a constructive dialogue and may have made
a peaceful resolution of the occupation more difficult.

Perhaps the most obvious instance of racism and cultural insensitivity was the
comments made by OPP Constable Jim Dyke on September 5, 1995—one day
before the shooting. These comments were captured in a videotaped conversation
between Constable Dyke and Detective Constable Darryl Whitehead.

The Inquiry heard other conversations between OPP officers recorded in the
course of the police operation on September 5/6, 1995. It was clear that Constable
Dyke was not alone in his insensitive views, and [ was struck by the number of
individual officers caught on tape making derogatory remarks about Aboriginal
people.

Equally disturbing was the manner in which the OPP dealt with this behav-
iour. In some instances, they never found out about it. In other cases, senior
officials found that it did not amount to “misconduct.” In cases where they did find
grounds for misconduct, it was determined that the officers should be disciplined
under the “informal” procedures set out in the Police Services Act. In no case
was any OPP officer disciplined formally. The OPP’s response implies that alle-
gations of racist or culturally insensitive behaviour were not considered serious.
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Informal discipline in this context was inappropriate, for two reasons. First,
it did not involve a situation where “the conduct appears to be obviously conduct
that is not of a serious nature,” which is a criterion required in the PS4 to justi-
fy informal discipline. Second, discipline was carried out behind closed doors,
without the transparency and accountability for serious police misconduct envi-
sioned by the PSA.

The parties to the Inquiry made a number of suggestions, but the most com-
mon was to address the use of informal discipline for incidents involving racist
behaviour.

I have followed with interest the work of former Chief Justice of the Superior
Court of Justice Patrick LeSage on the reform of the police complaints system in
Ontario.* Attorney General Michael Bryant asked Justice LeSage to review the
current system and to advise on a model for resolving public complaints against
the police in a fair, effective, and transparent way. From my own experience, [ am
aware that it is an enormous challenge to find the best way to balance the need to
give an individual police force an appropriate level of operational independence
against the equally important need for effective accountability systems that ensure
integrity and sustain public confidence in the police.

Having reviewed Justice LeSage’s report carefully, I think he has done an
excellent job in finding the right balance. On April 19, 2006, the Attorney General
introduced Bill 103, the Independent Police Review Act, 2006.%° The legislation
implements the key recommendations made by Justice LeSage. The bill appears
to have broad support in the Legislature. It received second reading in the fall
of 2006 and was considered at committee over the winter recess. Final approval
will await the spring legislative session. I urge the provincial government and
opposition to give Bill 103 high priority and to ensure that it promptly passes
into law. The important improvements to the current oversight model contained
in the bill will be a welcome addition to the other accountability systems already
in place for policing in Ontario.

A system of informal discipline, when used appropriately, is an effective tool
in managing police operations. The issue is not whether an informal discipline
process should exist, but rather when it is appropriate to use it. Justice LeSage
acknowledged this in his report. Bill 103 includes informal discipline as an option
in certain specific contexts, but it also sets out clear criteria for when and how it
should be applied.

In my view, the informal discipline system set out in Bill 103 strikes the
appropriate balance of transparency, accountability, and confidentiality in handling
complaints against individual police officers. And, importantly, it will ensure
that complaints involving racism or other culturally insensitive conduct are dealt
with properly.
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It is important to note that Bill 103 retains the right of members of the pub-
lic to complain to an individual police force about the conduct of any of its police
officers, up to and including the chief. However, the legislation also establishes
an important alternative way to lodge complaints, namely to a newly created
Independent Police Review Director.

In addition to an extensive oversight role, the director will receive complaints
directly from members of the public. Upon receipt of a complaint, the director will
be obliged to undertake an initial review and decide how the complaint should be
handled. One option will be to retain the complaint and conduct an investiga-
tion. Another option will be to refer the complaint to the chief of the police force
that employs the officer who is the subject of the complaint, or to the chief of
another police force. In that case, the director will have the important power to
direct the chief regarding how to deal with the specific complaint.

Bill 103 also provides an enhanced role for individual complainants. Once an
investigation has been completed, by either the director or a chief, the com-
plainant must be provided with a copy of the investigation report. If the director
or chief decides that the complaint should be dealt with in the informal disci-
pline stream because the misconduct “was not of a serious nature,” then the com-
plainant must be advised of this decision and asked to consent. Without the
consent of the complainant, informal discipline will not be available as an option,
and the complaint must be dealt with in a formal hearing open to the public.

The complainant will have a further option in circumstances where a chief has
decided that a complaint should be dealt with informally. The complainant will
be able to ask that the director review the complaint and decide whether informal
discipline is appropriate in the circumstances. At that point, the director may
also decide to take over carriage of the complaint.

At various stages of the complaint investigation process, the director will have
specific powers and authority to control the extent to which informal discipline is
applied. For example, if the director were to decide, as a matter of policy, that com-
plaints involving allegations of racism or cultural insensitivity should appropri-
ately stay with his or her office for investigation, and not be referred to a chief,
that option is available in Bill 103. The director could also decide, on a policy level,
that all complaints involving racism or cultural insensitivity, which a chief has
decided to deal with informally, must be transferred back to the director for inves-
tigation if the complainant requests it. The director could also deal with the issue
of racism on a case-specific basis, exercising the power to direct a chief to han-
dle a particular complaint through the formal disciplinary process.

The director has one other power worth mentioning. In addition to his or her
other responsibilities, the director
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may examine and review issues of a systemic nature that are the
subject of, or that give rise to, complaints made by members of the
public ... and may make recommendations respecting such issues to the
Solicitor General, the Attorney General, chiefs of police, boards, or
any other person or body.*’

Accordingly, if the director determines that racism or any other form of cul-
tural insensitivity appears to reflect a systemic problem, either generally or with-
in a particular police force, he or she will have the power and authority to conduct
an examination and review, using the full range of investigatory powers avail-
able under the legislation.

In my view, the combination of an enhanced role for complainants and the
broad powers of the new Independent Police Review Director will create a much
more appropriate scheme of informal discipline for circumstances where miscon-
duct is “not of a serious nature.” It will continue to allow for complaints involving
minor misconduct to be dealt with informally, on consent, while retaining the for-
mal, open, and transparent disciplinary process for situations where, in the opin-
ion of either the complainant or the director, informal discipline is not appropriate.

There are two other related issues under the rubric of this new legislation,
which provincial government should address in order to provide a truly effec-
tive new police complaints and discipline system.

As we saw during the Inquiry, racist behaviour and other culturally insensi-
tive conduct amongst police officers is seldom revealed publicly. Constable Dyke
made racist comments in a location where only police officers were permitted, and
the insensitive comments heard on the communications tapes reflected conversa-
tions among individual police officers and civilian personnel which would not have
been made public if this Inquiry had not been called.

It is important that all racist conduct by police officers be brought to the
attention of senior officials within the police service so that the comprehensive
complaint investigation and disciplinary processes included in Bill 103 can be
applied. In my view, individual police officers should be compelled to report
any racist or culturally insensitive language or behaviour by fellow officers to
their supervisors in the chain of command. And individual police services, includ-
ing the OPP, should have processes in place to ensure that this reporting obliga-
tion is properly discharged.

It was not a member of the public who made the complaint concerning the
conduct of Constable Dyke and Detective Constable Whitehead. According to
the testimony of former OPP Commissioner Gwen Boniface, she initiated this
complaint herself when a request under the Freedom of Information and Protection
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of Privacy Act drew the tape containing the racist conversation between the two
officers to her attention.

In circumstances involving internal complaints, the new consent provisions in
Bill 103 regarding informal discipline may not be adequate. If the complaint against
Constable Dyke and Detective Constable Whitehead had been made under the Bill
103 scheme, Commissioner Boniface would have been in a conflict of interest
because she was both the complainant and the senior official responsible for deter-
mining the appropriate disciplinary process. Clearly, it would be inappropriate to have
required that she ask for her own consent to her decision to deal with the com-
plaint informally. The most appropriate way to deal with this under the Bill 103
disciplinary model is to require that the director handle all internal complaints,
including complaints involving racism and other culturally insensitive behaviour.

Recommendations

63. The OPP should maintain its Native Awareness Training and related
police/Aboriginal relations initiatives as a high priority and devote a
commensurate level of resources and executive support to them.

64. The OPP should develop active, ongoing monitoring strategies for its
police/Aboriginal relations strategy and programs, including:

a. commissioning an independent, third-party evaluation of its Native
Awareness Training and recruitment initiatives;

b. commissioning data collection studies to evaluate police decision-mak-
ing and operations. These studies should be designed in partnership with
First Nation organizations and the Ontario Provincial Police Association,
if possible; and

c. working with First Nations organizations to develop a more formal
monitoring and implementation program for the OPP police/Aboriginal
programs.

65. The provincial government should develop a provincial police/Aboriginal
relations strategy. This strategy should publicly confirm the commitment by
the province to improving police/Aboriginal relations in Ontario. Elements
of this strategy should include the following:

a. The Ministry of Community Safety and Correctional Services should
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work with the OPP and Aboriginal organizations to develop a provin-
cial policy supporting the OPP police/Aboriginal relations programs.

b. The Ministry of Community Safety and Correctional Services should
work with the OPP, Aboriginal organizations, other police services, and
the Ontario Human Rights Commission to identify and circulate best
practices in police/Aboriginal relations.

c. The Ministry of Community Safety and Correctional Services should
develop a provincial research and data collection strategy to promote
improved police/Aboriginal relations policy and programs and bias-free
policing across Ontario.

d. The Ministry of Community Safety and Correctional Services should
issue a guideline for police forces in Ontario promoting best practices in
police/Aboriginal relations.

e. The Ministry of Natural Resources should develop and implement a ded-
icated MNR/Aboriginal relations strategy, consistent with the analysis
and recommendations in this report.

The provincial government should commit sufficient resources to the OPP
to support its police/Aboriginal relations initiatives. This funding should
be dependent upon agreement by the OPP to commission and publish
independent evaluations of its Native Awareness Training and recruitment
initiatives.

Bill 103, the Independent Police Review Act, 2006, should be reviewed to
ensure that internally generated complaints related to a police service are
handled by the Independent Police Review Director, including complaints
relating to racism and other culturally insensitive behaviour.

The Independent Police Review Director should determine the most appro-
priate policy to be followed by his or her office and police services in
Ontario in handling complaints of misconduct involving racism and other
culturally insensitive conduct, including the role, if any, for informal disci-
pline. The Independent Police Review Director should consult with commu-
nity and Aboriginal organizations when developing this policy.

The Ministry of Community Safety and Correctional Services should issue
a directive to all police services in Ontario, including the OPP, requiring
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police officers to report incidents of racism or other culturally insensitive
behaviour by other officers to their supervisors.

The OPP should establish an internal process to ensure that racist and other
culturally insensitive behaviour by police officers is dealt with publicly.
The OPP should also determine the most appropriate policy for handling
complaints of misconduct involving racism and other culturally insensitive
conduct, including the role, if any, for informal discipline.
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