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LETTERS RE: CABINET PRIVILEGE

APPENDIX H (I111)

SMITH LYONS
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Mowvember 24, 2

Mr. Faul Covalluzzn
The Walkerion Inguiry
21" Floor

180 Dendas Street West
Toranla, Oolare

S0 [ZE

D M. Cavalluzzo:

Re:  The Govermment of Dntarie’s Claim of
S |11 Wi U1 T TN T T TRl T T

I am writing to wou o follow @poon discussons thar vou, Ron Foerster, Frank Marmoeco and |
had on Monday, Movember 20, JH0, regarding the mos appropriste procedure 1o deal with the
Giovermment of Ontario’s claim that cemain documents sought by The Walkerion Inguiry are
subject o Cohinet peivilege and’or puhlic imerest immumity. You indicated to us that you were
considering staling a case 1o the Divisional Cowan in onder 1o obtain a delermination a 1o whether
the Govermmeni of Onlano has waived its right to claim Cabinet privilege amd/or pablic interes
immunily m respecl of &y documenis soupht by The Walkerton Inquary by rezsan of the
wording of the Order in Council establishing the Commission of Inguiry on June 13, 200,

As viois kpaw, (0B our client’s poaition i the issoe as 1o whether clabms by the Geverniment of
Omntasso than certain docaments are subject 1o Cabinet privilege of publéc interest immunity s a
matier wivich ought 1o be deaht with under the tevme of the search warrants which have heen
issued by The Walkerion Inquiry. The sesrch warranis specifically comtemplate that the final
determination of this isme will be made by the Judge who issued the search warmants at a heanng
in privale, ns is the noomal pracisce prescnhed by the Cnimanal Cede of Cennda. b s,
accordingly, our cliemt’s siromgly beld view that the issue which you wish to have delermined by
the Drivisianal Court should be determined by Tustice Demo in accordance with the procedire
prescribed by your own search warranis.
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Wi discuseed @ mamber of altemative procsdures sad in e interssts of ersuring that the
Walkerton Inquiry does not become delayed by fime-consuming and lengthy coun applications
aur client is prepared to deal with this issee in the following manner;

Counsel for the Aftomey Geperal of Ongario and the Commissioner of The Walkerdon Inguairy
will apply to Justsce Dume for an order under section d4(b} of the search wamanis allowing
Cammission Counsel to inspect all docaments far which a claim of Cabmet privilege andior
public interest immumity has been advanced. This will enzble vou amd your legal sall w
defermine in an expeditious manoer which, if any, of these documents vou wish bo enlef imo
evidence al the Inguiry in order o falfil the Commission of Inquary”s mandate.  Jusiss Dhmas
arder will make it clear (a3 do the lerms of the search warranta) that the review of these
documents by Commiszion Counsel does mol canstitute a walver of e Govermment's clam for
Cabinel privalege andor public inperest Immunity and the decansent will remain privileged and
nadmisshle unbes:

1. the Govermmend of Ontano coneeie 1o s sdmission ime evidence ar The Walkerion
lisquiry; ar

e Justice Dumn, afier holding & hearimg as contemploied wnder section Xc) of the search
wamant, dismisses the cluim of Cabingt privilege andfor public interest imnmunity and
crders the dozumend to be admitted into evidence al The Walkerion Inquiry.

As discussed, we are optimisiic lhai i respsct of 1base documents thal Commuission Counsel
wishes to nitlize al the Inguiry we wall either agree to waive the privilege olherwase atlacking o
them or agres oo an altemative means of introducing into evidence the information contained in
the docunsenls in a manner thal doees mal actuslly waive (he prividege oo the decament nsell (e g
through aifidavit evidenis or documseml summard ).

Im the even we are upable w0 agres on all of the decamems which yoa wish o imregacs mio
evidence al the Ingumiry a heanng will be held before Justice Dumo 1o deiermine the isses
including the “thresshodd issue” s 1o whether the Order in Council precludes the (rovemment
froen making  claim for Cahinet privilege andior public interest immunity in respect of amy
documents songht by the Inquiry.

Natwithstanding that youar sesarch warrants provide that the hearing befare Justice Chamo 33 fo he
kezld im private we understand thal you wish 1o notify 2ll parties with standing at the Inguiry of
the dale and place of the hearing and it will be left 1o Jasbioe Dume o decide whelber the bearing
ol the walvir isauws sheald procesd in pravale o m open coan,

As we have indicated to wou im the past, the Govermmesd of Owiario remaing commitied to
cooperating fully with The Walkerton Tnquiry, pesiculasly in relstion to the production of
dorumenits and witresses, however, the Govemment believes thers is a strong public interest
which requires it 1o protect Cabinet privilege and public interest immunity to the fallest exten
peosmihde.
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Plzase b=t me know if the procedurs cutlined #bove is satisfactory 1o yow

Sincerely,

Glenn Hainey
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THE WALKERTOMN INOLUITEY H LA COMAMISSTON
—., MESNQUETE WALKERTOMN
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L] F
Jrrdary

December 4, 2000

Smith Lyons

Barristers & Solicitors
Suite 5800 Scotia Plaza
40 King Street West
Toronto, Ontario

M5H 377
Attention: Mr. Glenn Hainey

Dear Sir:

RE: The Government of Ontario’s Claim of Cabinet
Privilege and Public Interest Immunity

Thank you for your letter of November 29, 2000 regarding the above-noted
matter.

We have the following comments concerning your letter:

i)  In regard to the 1* paragraph on page 2, we assume that Commission
Counsel including our legal staff will be permitted to inspect all docu-
ments for which a claim of Cabinet privilege and/or public interest im-
munity has been claimed.

ii)  In respect of the hearing before Justice Durno to resolve the “threshold
issue” of whether the Government is precluded from asserting Cabinet
privilege and/or public interest immunity, we assume that this hearing
will be in public because it raises issues of public importance. As well, we
will give notice to other parties to give them an opportunity to intervene
before Justice Durno.
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iii) In the event that Justice Durno is asked to resolve the privilege and/or
immunity issue in the context of a particular document, notice will be
given to the other parties. Justice Durno will decide whether intervenor
status will be granted and whether the hearing will be in camera.

Because of the general importance of this protocol, the Commissioner will call
upon the parties for their views in writing within a limited time period. We
feel this is important so that the procedure is transparent and open. After re-
ceiving these submissions, Commission Counsel will be in a position to finally
agree upon this protocol.

We thank you for your co-operation and creativity in attempting to resolve
this difficult issue.

Yours very truly,

Paul ].J. Cavalluzzo
Commission Counsel
/nc
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December 20, 2000

Smith Lyons

Barristers & Solicitors
Suite 5800 Scotia Plaza
40 King Street West
Toronto, Ontario

M5H 377
Attention: Mr. Glenn Hainey

Dear Sir:

RE: The Government of Ontario’s Claim of Cabinet
Privilege and Public Interest Immunity

Further to my letter of December 04, 2000 this is to confirm our understand-
ing that the Commissioner will not call upon the parties for their written views
in accordance with the penultimate paragraph in that letter until such time as
the parties reach an impasse in regard to any document which Commission
Counsel wishes to introduce into evidence. It is agreed that until such time as
the Commissioner has received and reviewed these written representations,
Commission Counsel will not be in a position to finally agree upon this proto-
col. The inspection by Commission Counsel of all documents for which a
claim of Cabinet privilege and/or public interest immunity has been advanced
shall not be construed in any way as an agreement to the protocol.

Finally, we agree that any application to Justice Durno to resolve any dispute
between the parties in accordance with the protocol which is finally agreed
upon will be deemed to be a Rule 14.01 application.
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Once again, thank you for your cooperation in this matter.

Yours truly,

Paul ].J. Cavalluzzo
Commission Counsel
/nc
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