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--- Held via Zoom Vi deoconferencing, with all
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-- Upon commencing at 9:00 a.m

ROBERT BRUCE PATTI SON:  AFFI RMVED.

KATE McGRANN: Good nor ni ng,

M. Pattison. M nane is Kate McGrann, |'m one of
the co-lead counsel for Otawa Light Rail Transit
Public Inquiry.

|"mjoined this norning by ny
col | eague, Emly Young, she's a nenber of the
Comm ssion's counsel team

The purpose of today's interviewis to
obtai n your evidence under solenn decl aration for
use at the Comm ssion's Public Hearings.

This will be a collaborative interview,
such that ny co-counsel, M. Young, may intervene
to ask certain questions. |If tine permts, your
counsel may al so ask foll owup questions at the end
of the interview

The interview is being transcribed, and
the Comm ssion intends to enter this transcript
I nto evidence at the Conmm ssion's Public Hearings,
either at the hearings or by way of procedural
order before the hearings commence.

The transcript wll be posted to the

Commi ssion's public website, along wth any

neesonsreporting.com

416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

corrections made to it after it is entered into
evi dence.

The transcript, along with any

corrections later made to it, wll be shared with

the Comm ssion's participants and their counsel
a confidential basis before it's entered into

evi dence.

on

You wi || be given the opportunity to

revi ew your transcript and correct any typos or

other errors before the transcript is shared wth

the participants or entered into evidence. Any

non-typogr aphi cal corrections nade wll be appended

to the transcript.

Pursuant to Section 33 (6) of the

Public Inquiries Act 2009: A witness at an inquiry

shal | be deened to have objected to answer any

question asked hi mor her on the ground that his or

her answer nmay tend to incrimnate the w tness,

or

may tend to establish his or her liability to civil

proceedi ngs at the instance of the Crown or of any

person, and no answer given by a witness at an

i nquiry shall be used or be receivable in evidence

against himor her in any trial or other

proceedi ngs agai nst himor her thereafter taking

pl ace, other than a prosecution for perjury, in
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gi ving such evi dence.

As required by Section 33 (7) of that
Act, you are hereby advised that you have the right
to object to answer any question under Section 5 of
t he Canada Evi dence Act.

If at any point during your interview
this norning, you need to take a break, just let us
know and we will pause the recording. And we're
going to take a brief break about hal fway through.

To begin, would you just provide us
with a brief description of your professional
background as it relates to the work that you did
on Stage 1 of Otawa's Light Rail Transit Project.

ROBERT PATTI SON: My prof essi onal
background is, I'"'ma | awer, although |I wasn't
practicing at the tine.

| was the Head of Infrastructure
Ontario's LRT team nenber of the G vil
Infrastructure Goup at Infrastructure Ontario, and
| led the teamat | O that was responsi ble for the
Conf ederati on Line project.

KATE McGRANN:  You nentioned 10 s LRT
team \When was that team created?

ROBERT PATTI SON: We were created in
2009.
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KATE McGRANN:  And what did that team
do in between 2009, and when it began working with
Otawa on the Stage 1 of the LRT project?

ROBERT PATTI SON: During that period,
there were a variety of transit projects that were
bei ng devel oped by various owners. And so we were
doing a lot of analysis work and preparing for
t hose, and budget devel opnent on sone projects.

We al so procured the DBF contract for
the 3.2-kilonmetre-long UP Express rail spur
connecting Toronto Pearson Airport to the GO main
line. And that happened, | can't renenber exactly.
| think that was 2010 we cl osed that deal, |
bel i eve.

KATE McGRANN: And how many people are
on 10 s LRT teamwhen it was created?

ROBERT PATTI SON:  Wen it was created,
and forgive ne, this is 13 years ago, | want to say
three or four, at the tine.

KATE McGRANN:  And did the nenbership
of that team stay consistent fromits inception
t hrough to when that team began to work on Otawa's
LRT?

ROBERT PATTISON: No, it evolved over

time.
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KATE McGRANN:  Had 10 through its LRT
team or otherw se, been involved in a DBFM delivery
of alight rail transit project prior to Gtawa?

ROBERT PATTI SON: I nvol ved in, yes.
Procured, no;, delivered, no.

KATE McGRANN: Coul d you expl ai n t hat
answer, please?

ROBERT PATTI SON. Yes. So again, we
were involved in things |ike | ooking at budget
devel opnent, scoping, how to package up the
projects into comrerci al packages that coul d be
bid. Primarily that work during that period was
for Metrolinx.

KATE McGRANN:  And you said you were
I nvolved in -- not procuring, and not sonething
else? | mssed it, |'msorry.

ROBERT PATTI SON:  Yeah, so the only
procurenent that we had been involved in for a rai
project, and it's not an LRT project, was the UP
Express spur. So that was the only -- sorry,
forgive ne. Sorry, and |'ve got to think about the
dat es here.

Again, not a linear project, but the
Sheppard Light Rail M ntenance and Storage

Facility, that was a procurenent that ultimtely,
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as | recall, did not close. W didn't reach
substantial or -- sorry, we didn't reach financi al
cl ose on that, which is when the deal becones
effective.

And |'m struggling to renenber. |
believe that that was before Otawa. | believe
that was before Otawa.

KATE McGRANN:  And was that to be
envi sioned to be delivered by a DBFM nodel ?

ROBERT PATTI SON: That was going to be
a DBFM nodel , yes.

KATE McGRANN: Wth respect to 10 s
i nvol venrent in Stage 1 of Otawa's LRT, please
explain how | O cane to be involved in that project.

ROBERT PATTI SON:  |'m not sure about
how we were involved in discussions with the Cty
of tawa. M involvenent comenced in the spring
of 2011, at around the tine, or approaching the
time the RFQ the request for qualifications, from
the City was going to hit the street.

| know that we've been -- | had heard
talk in the hallways that we were interested in the
project, but hadn't really been involved in any way
prior to the spring of 2011.

KATE McGRANN:  Did | O becone invol ved
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416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

bef ore you personal ly becane invol ved?

ROBERT PATTISON: As far as | know,
there was no mandate. It was nore in terns of
seeking -- forgive ne if you can hear ny dog in the
back barki ng.

It was nore in seeking the nmandate to
be involved in this transaction.

KATE McGRANN: Ckay, so --

ROBERT PATTI SON:  Sorry, yeah, if
there's anything other than that, |I'm not aware of
it.

KATE McGRANN:  So others at 10 were
i nvol ved in seeking the nandate, and you were not
I nvol ved in that aspect of the work?

ROBERT PATTI SON:  That's right.

KATE McGRANN:  But once substantive
di scussi ons about the actual project started taking
place with the CGty, were you involved in the
out set of that?

ROBERT PATTI SON:  Yes.

Sorry, | should say, |I'mnot aware of
substanti ve di scussions before that tine, |'m not
awar e of that.

KATE McGRANN: Was it the case that 10

was seeking to be involved on its own initiative,
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or was a request made fromthe Cty; do you know?

ROBERT PATTISON: | don't know.

KATE McGRANN: Was there any
requi renment fromthe Province that this project be
run as a P3?

ROBERT PATTI SON:  Not that |'m aware
of .

KATE McGRANN: At the tinme that you
becanme i nvol ved, had a deci sion been made, first of
all, to deliver this project by way of a P3 nodel ?

ROBERT PATTISON: | don't know what
decisions the Gty had made or what plans they had
prior to the tine we got involved.

KATE McGRANN: What was the status of
the project in terns of delivery nodel when you
j oi ned?

ROBERT PATTISON: | recall that there
was di scussi on about the nodel, but | honestly
don't know. | don't knowif the Gty was still
t hi nking, or if they had nade a deci sion and they
changed it, | just -- | don't know whether there
was a decision that was changed, or whether this
was sort of the last step in an evol utionary
process, | don't know the answer to that.

KATE McGRANN:  Then nore specifically,
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| ooking at the City's decision to proceed by way of
desi gn-bui l d-finance-maintain -- which we'll refer
to as "DBFM' shorthand throughout this norning' s

di scussion -- was 1O involved at all in advising
the Gty on which P3 procurenent nodel to choose?

ROBERT PATTI SON:  Yes. And as | recall
we did recommend a DBFM

KATE McGRANN: Do you recall what el se
was on the table as far as a delivery nodel ?

ROBERT PATTI SON: | believe that
desi gn-bui |l d-mai ntain w thout financing was on the
table, | don't know if there were other options.
But as | recall, they were considering that.

KATE McGRANN: Before | ask you sone
questions about the basis of O s recomendation
that the Gty proceed by way of DBFM | do have a
coupl e of questions for you about 10O s role nore
generally on the project.

| understand that O typically acts as
an agent of the Crown in the projects that it takes
on; is that accurate?

ROBERT PATTI SON: That is ny
under st andi ng, yes.

KATE McGRANN:  What does that nean, as

far as 10 s authority and role on the projects in

neesonsreporting.com
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which it's acting as agent of the Crown?
ROBERT PATTI SON:  You're asking for an

opinion that I'mjust going to be really cautious

as a lawer, | don't know.
| don't know the legal -- so let ne
answer that in two ways. | don't know the [ egal

aspects of agency in this context.

VWhat | wll tell youis, 10 was
created, as | understand it, for the purpose of
bri ngi ng the good project managenent discipline to
maj or capital projects that everybody would

i mplement if they had the tine, if they had the

aut hority.

And we have a role, for instance, on a
typi cal project, when we are agent -- again putting
aside the | egal aspect of it -- on projects, so

take a hospital, for instance, where like in
Otawa, the hospital board is the signatory to the,
we call the DBFM agreenent, the Project Agreenent,
or the PA

The hospital board, which has its
authority under the Public Hospital's Act, signs
the PA. Before the RFP is rel eased, the request
for proposals, before the request for proposals is

rel eased, and before the contract is awarded, both
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the |1 O board, on the recomendation of |10 staff
and the hospital board on the recommendati on of
hospital staff, have to approve both of those
st eps.

And so it's a parallel veto structu
and we' ve been granted that structure for the
pur pose of ensuring that the technical, financi
commercial, |legal due diligence for the project
conpl eted before each of those steps is taken.

KATE McGRANN:  And that was not the
role that 10 had in Otawa, | understand.

ROBERT PATTI SON:  No, no.

KATE McGRANN: From a practi cal
perspective, can you explain to ne the differen
between 10 s role in Gtawa, and the typical

approach that you've just descri bed?

ROBERT PATTISON: So from a governance

and deci si on-maki ng perspective, all decisions were

ultimately wwth the Gty.

From a day-to-day perspective, you

know, the way we conducted ourselves, was the way

we al ways conduct ourselves. Wichis, we're
trying to deliver the best project that we can.
And when we have debates wth the asset owner -

you know, in this case the City of Otawa -- ab

re,

al ,

S

ce

out
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what the best way to do things is, we work those
debat es out.

And in the ordinary course, you know, |
can only think -- like I can only think of one case
where, for instance, before this, our board vetoed
the release of an RFP -- there may be others, | can
only think of one -- and that was actually
tenporary while the project was bei ng conpl et ed.

Normal ly, in the vast najority of cases
when we had debates in the ordinary course, we
wor ked themout. W escalate themw thin our two
organi zations, if we can't work themout at the
project level, and that's how we operate.

KATE McGRANN: I n Otawa, you said on a
day-to-day your work was very nuch the sane, you're
still trying to deliver the best projects,
etcetera.

The escal ation route that you just
described, was that available on the Otawa
proj ect?

ROBERT PATTI SON: Yes, it was.

KATE McGRANN:  Was it ever utilized?

ROBERT PATTISON: | recall one case,
and |I'mnot sure which case it was.

KATE McGRANN: Do you recall anything
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1| about that?
2 ROBERT PATTI SON: Yeah, and it was a --
3| it was about a -- yeah, you know, what? |'m about
4| 99 percent sure, as |I'mthinking about it, but I'm
5| just -- it's a 11 years ago, so | want to be
6 | cautious.
7 | believe, and |I'm confident, and |
8| could check if I"'mwong. | believe it was about
9| the commercial structure for the geotechnical risk
10 | transfer.
11 KATE McGRANN: I n as plain | anguage as
12 | you can, describe what you're tal ki ng about when
13| you refer to the commercial structure for the
14 | geotechnical risk transfer.
15 ROBERT PATTI SON:  Yes, sorry. So the
16 | geotechnical refers to underground conditions. So
17| rock and soil, and will the structure that's being
18 | built, in this case an underground tunnel, wll the
19 | soils and rock and ground conditions support that
20 | structure.
21 The debate that we, as an organi zation
22 | had, the City Council had mandated that the risk of
23 | geotechnical conditions be transferred to
24| Project Co, that it not be retained by the City.
25 W were getting |ots of feedback from
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416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

17

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the bidders, and fromthe financial markets, that
t hat was unbankabl e. Meani ng, bidders would not be
able to get financing for it.

And the Cty cane up with a plan, or
the RIOteam the rail inplenmentation team canme up
with a plan to attach financial and technical point
adjustnents to taking that on.

And the concern was that we weren't
sure that we had the authority to recomend t hat,
because it's putting a specific dollar onto a
specific -- you know, onto a specific outcone.

The idea was certainly super sensible.
The only question was, was the City confident that
they had the authority to do it. And so the -- as
| recall, that's what that discussion was about.

KATE McGRANN: So when you say, "we
weren't confident that we had the authority to
recommend it"; who is the "we" you're referring to?

ROBERT PATTI SON: Ch, sorry,
Infrastructure Ontari o.

KATE McGRANN:  Hel p ne understand why,
If the Gty has all of the decision naking with
respect to this project, why it matters whet her
I nfrastructure Ontario has the authority to

recommend that a certain approach be taken and
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not --

ROBERT PATTI SON: Sorry, sorry, forgive

The concern that we had was, was the
decision to attach a lot of dollars to a specific
outcone, was it being approved at the right |evel
wthin the Gty. That was the issue, and that's
what was escalated. And | think the answer cane
back, "yes".

KATE McGRANN: Wth respect to the
geotechnical risk transfer, had | O done sonet hi ng
that | ooked like this on another project before?

ROBERT PATTI SON: W had not had a
project that was like this before.

Sorry, this is going to be a |long
answer to a short question.

In our typical project, up until that
time, we're, for instance, building a hospital.
And you take 100 acres of prairie, or 50 acres of
prairie, you turn it into Sw ss cheese, you
I nvestigate it. You drill boreholes to investigate
what's in there. You disclose that in information
to the bidders during the bid period. And then
t hey take the geotechnical risk based on that.

And during the course of that period,

we take feedback fromthe bidders, that we have

ne.
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enough information, we'll sonetines go off and
drill nore boreholes, do nore tests, dependi ng what
t he bi dders asked for.

And so we've transferred, and | don't
know if the risk transfer is identical, you'd have
to | ook at different project agreenents fromt hat
period. But we've transferred a |ot of
geotechnical risk to bidders on hospital projects.

Tunneling is different. You know,
you' re underground, and there are safety issues,

t he execution of a tunnel, you know, the day in the
tunnel deep underground is technically very
chal | engi ng.

And | believe at that tine, there had
been maj or projects elsewhere in the world, where
t here had been bad outcones on tunnels. And so the
| enders were pretty skittish about it.

KATE McGRANN: I n the hospital and
hospital -type projects that 1O had done, was the
magni t ude of geotechnical risk transfer simlar?

And so to the extent that you can
answer this, are you transferring for practical
pur poses with sone caveats, all of the risk? Are
you transferring nost of the risk?

ROBERT PATTISON: |'d honestly say, |
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woul dn't want to hazard a guess w thout actually
| ooki ng at project agreenents fromthat tine.

KATE McGRANN:  You nentioned that the
f eedback that you were getting from bi dders was
that this risk was unbankabl e.

Can you just help nme understand, at
what point in tinme these conversations are taking
pl ace? Because | believe that this is built into
the RFP process, so | want to understand how you're
speaking to bidders if the RFP hasn't already been
pl aced.

ROBERT PATTISON: | don't know if there
wer e di scussions before, but there were certainly
di scussions during the in-market period. The
"in-market period" is what we call the period from
the time of RFP release to RFP subm ssi on.

There were certainly discussions. This
was a live topic at the tinme for sone period of
tinme.

KATE McGRANN:  So the discussions that
you're having with the bidders, and the feedback
you're getting is, this is unbankable. This
feedback is in response to the approach that was
taken in the RFP?

ROBERT PATTI SON: | believe so.
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KATE McGRANN:  And so if | understand
this correctly, the RFP is rel eased, there's the
opportunity for confidential discussions as between
the bidders and the owner. During those
di scussions, the feedback is, "this risk is
unbankabl e, " yes?

ROBERT PATTI SON:  Um hum

KATE McGRANN: But ultimately bidders
did take it on in their proposal s?

ROBERT PATTI SON:  Yeah.

KATE McGRANN: Were any changes nade to
t he approach to the geotechnical risk transfer and
response to the feedback that was received during
the in-market period fromthe bidders?

ROBERT PATTISON: | don't know -- |
think I would put it this way.

W were -- there were changes nade, the
approach did evolve. And whether it was in direct
response to that, or whether it was, you know, to a
certain extent sone of it was the ordinary course.

So for instance, we did conduct
addi tional geotechnical sanpling and testing. W
ran a process where the bidders asked us for
additional tests, we considered it, and we did

addi tional testing.
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Again, we've certainly done that on
earlier projects. | don't renenber whether that
was baked in on day one, or whether that was
done -- you know, whether that was contenplated in
the original RFP process, or whether that was in
response to a request from bi dders.

KATE McGRANN:  You nentioned that --

ROBERT PATTISON: Sorry, if | could
pause for just a nonent.

My earlier sort of confusion about, was
this the escalation? | just want to say, | don't
know if that was formally escal at ed under the
process. That's why | was sort of hesitating
earlier. The discussion went up, | don't know if
It was, this is a dispute. It was just, it went
up, because we wanted to resolve the issue. Sorry,
forgive ne.

KATE McGRANN:  No problem | wll junp
around in tinme during ny questions, and |I'm happy
for you to junp around in time during your answers.

You nentioned that there were points
attached, | think financial and technical points
attached to the acceptance of geotechnical risk,
and | just want to nmake sure | understand that.

Coul d you just explain it, generally,
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how t hat wor ked?

ROBERT PATTISON: |'d have to go back

and | ook at the docunent. But as | recall, ver

broadly speaking, so there's two things.

You have technical points, if I'ma

bi dder | want to get as many technical points as |

can.

And you have a net present val ue sc
and | want ny net present value to be as |ow as
can be.

And as | recall, the broad thrust o
the schene was that the nore risk you took, the
nore technical points you got, and the -- eithe
the I ower your NPV, your net present value is
considered to be, or the nore net present val ue
poi nts you got.

The scoring is a little intricate,
math is sonetines intricate. But that's ny bro
under st andi ng of the schene. But the RFP on cl
day woul d descri be what the actual schene was.

KATE McGRANN: Wth respect to chan
made to the approach to geotechnical risk in th
RFP during the in-market period, any adjustnent
anmendnents to the scoring schene that you just

descri bed to us?

y

ore,

It

f

r

t he
ad

ose
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e

S Oor
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ROBERT PATTI SON: This was the issue
that we were -- that we questioned whet her the
project team had the authority to make that
deci si on.

Because, again, the RFP wll tell the
story, but |I think the credit, either an NPV, or in
real dollars, was on the order of, | think it was
on the order of ten figures.

KATE McGRANN:  Was the question that --
"Il call it "elevated" as opposed to "escal ated".

ROBERT PATTI SON:  Yeah.

KATE McGRANN:  The question that was
el evated, was that question resolved before the RFP
was rel eased?

ROBERT PATTISON: No, this was while
we're on the street.

Yeah, so the idea of giving incentive
t hrough points, in other words, through the
eval uation process, to taking on the risk and
giving the opportunity for bidders to choose which
risk level they wanted, that was an idea that cane
fromthe Gty during the in-market period. And
that was, as | recall, in response to, specifically
to the bidder feedback.

KATE McGRANN: Ckay. So just to nmake
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sure | understand. Wen the RFP goes to market
initially, it doesn't include a point schene as
related to the geotechnical risk, the point schene
I's introduced during the in-market period?

ROBERT PATTI SON:  Agai n, the docunent
woul d tell, but | don't recall that it included
t hat .

KATE McGRANN:  Has |1 O been involved in
any projects that have a tunnelling conponent since
the OQtawa Stage 1 project?

ROBERT PATTI SON:  Yes. Yes, we have.

KATE McGRANN:  And has an approach
simlar to that in OGtawa, the nore or less full
transfer of the risk on a point system or
ot herwi se, been done on any of those projects?

ROBERT PATTISON: No. Sorry, | should
say, the only projects -- so the projects that |I'm
famliar with are the Eglinton Crosstown, where the
tunnel was actually built under a separate
contract.

It was al so a tunnel boring machine
type of tunnel, it was a bored tunnel. That was
done under a separate contract with the owner, and
then Project Co took on that tunnel.

Now, Project Co accepted the
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mai nt enance ri sk of that tunnel having been built
for 30 years, you know, for the 30-year nmintenance
period, but it was a very different schene, or very
different arrangenent, because the tunnel was
already built. And | don't know -- | don't know
the risk transfer of the Metrolinx contract with
the tunnel contractor off the top of ny head.

KATE McGRANN: Ckay. And just to close
out that question. On the Eglinton Crosstown
piece, | understand it that the tunnel was built
using a separate contract. Wuld it have been an
option to take an approach simlar to the one taken
in Gtawa on Eglinton Crosstown?

ROBERT PATTISON. Sorry, I'monly
struggling because | don't -- the contractual
structure was just conpletely different. It wasn't
a P3, there were no | enders involved on the part of
the contractors. There were two different
contractors, one for east and one for west.

So ot her than, you know, as a sort of
| aw school exam question, |'d be guessing, it would
be a hypot hetical .

KATE McGRANN: Is it fair to say that
since Stage 1 of Otawa's LRT, 10 hasn't worked on

a project where there was an opportunity to take
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t hi s approach agai n?

ROBERT PATTI SON: W have tunneling
proj ects underway right now that | just don't have
sight of, just because |I've noved out of projects.

KATE McGRANN: Wboul d you be able to
find out whether this approach was consi dered or
taken on any of those tunneling projects?

ROBERT PATTISON: | could find out if
It was taken, those projects that are on the street
or that have closed. So | could find that out.

| think finding out whether it was
consi dered woul d probably require asking a hundred
people for their recollections of a year.

So |I'd be happy to give an undert aki ng
to find those project agreenents that are --

SARIT BATNER: Wy don't we do this,
Kate. We understand what you're asking for, |eave
it wwth us. Let us see what's involved and then we
can figure out what we can answer, or cone back to
you to tell you what our issue is around it.

KATE McGRANN:  For sure. Just so that
it's clear on the record, because |I know everyone
has a mllion things to do on their to-do |ist.

We'd be interested in understanding

whet her on any of the tunneling projects that 10is
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1| involved in since the Gtawa LRT, whether a simlar
2 | approach to geotechnical risk was taken.

3 In particular, whether there was a full
4| or near full transfer on a points basis or

5| otherw se.

6| UT SARIT BATNER. Geat. So |eave that

7| wth us. W won't undertake to answer it, but

8| we'll undertake to nmake sone inquiries and to

9| either answer, or cone back to you with what the
10 | situation is.

11 KATE McGRANN:  Ckay.

12 Were there any discussions at any tine
13| prior to the selection of RTG as the preferred

14 | proponent about potential inpacts on the project if
15| the geotechnical risk materialized?

16 ROBERT PATTI SON: Sorry. Restate, or
17 | repeat the question.

18 KATE McGRANN: Sure. Any di scussi ons
19 | about the inpact on the project if the geotechnical
20| risk materialized and was borne entirely by the

21 | private partner?

22 ROBERT PATTI SON: W certainly had

23 | di scussions about what woul d happen if the risk

24 | expressed itself.

25 You know, the first thing to renenber
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Is, this is a underground environnent where there's
peopl e wor ki ng during construction, and where
there's going to be users riding the trains once
the tunnel is built. And so the nunber one
guestion is: Can this be done safely?

And then distinct question: kay, now
havi ng satisfied ourselves it can be done safely;

t hen, yeah, how do you deal with the risks of that?

And so for instance, typically, on a
maj or project like this, risks of catastrophic
failure, you know, God forbid, death, danage,
destruction, are typically insured and insurable
risks.

And so nobody -- no Project Co w
price into their bid, the cost of catastrophe.

They have i nsurance advisors, you know, the Gty

has i nsurance advisors, and people get thensel ves
happy that if a catastrophe were to happen, that

the financial aspects of it, are dealt with that

way.

KATE McGRANN:  From a partnership
perspective, any discussion about the inpact on the
partnership relationship if the risk were to
actualize? And one partner bears all of the risk?

ROBERT PATTI SON: | can't renenber it
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being franed in those terns. As you frane that
guestion, nothing junps to m nd.
KATE McGRANN: [Is it part of 10s

approach to |l ook at how the partnership

relationship will likely play out on any particul ar
P3 project that it's working on, and try to foresee

potential tensions and address them as best they

can at the outset?

ROBERT PATTI SON: So we typically
eval uate at the -- and | can't renenber whether
It's typically at the RFQ or RFP stage. But we
typically evaluate the Project Co's approach to
team ng; are they going to gel as a group.

Oten, as was the case in Otawa,
Project Co is a team of several different
conpani es. And so, you know, that's one of the
things that we | ook at.

In ternms of our relationship with

Project Co, we -- sorry, I'm-- it's going to be a

| ong speech.

You can only -- so | can wite the

perfect contract, right? Like, you know, sonebody
said this to you a hundred tines before. Like once
you' ve done your first year of |aw school, you can

wite the perfect contract, the perfect one-sided
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contract nobody is ever going to sign.

And when | O was created, and | have
been there since al nost the beginning. Wen IO was
created, this was a fairly new nodel to Ontari o.
And we were building the market. And so the
mandate was to push as nuch risk as we can to
Project Co and no nore.

And it's, you know, the idea is to find
t hat bal ance point where every risk that is best
controlled by Project Co, in terns of their ability
to influence it, is also owed by Project Co under
t he contract.

And the theory behind a P3, or as we
called themat the time, "AFPs". The theory behind
that is, you' ve got the design-builder, who |ike
any design-builder, wants to win the project by
bi ddi ng the | owest price. You've got the
mai nt ai ner, who's responsible for 30 years to
mai ntain whatever is built. So they're going to be
breat hi ng down the neck of the design-builder to
make sure that it's safe, durable, high quality,
reliabl e, maintainable.

You' ve got the equity providers, who
are typically, and I think probably always, rel ated

to the design-build or maintainer, you know,
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anongst them

And you' ve got the |l enders, who are
adverse interest to all of them and who are
| endi ng noney, and whose return is not anywhere
near that of either the, you know, the
desi gn-bui l der or the equity provider.

And so with all of those eyes, they're
going to -- they will be taking a |ot of risk, and
pricing that risk, and ideally making a healthy
profit to take that risk. And when they build
profit contingency risk into their price, if a
shock presents itself, you know, an unforeseen
condition -- again, in a hospital, |ike you' re not
going to have a tunnel coll apse, because you're not
buil ding a tunnel. You mght find a giant boul der,
or you might find a buried swanp you didn't expect
to find in a particular spot, "okay, it's noney"
and your cost goes up.

And so all of which to say, the nodel
I s about pushing risk, but it's also not -- because
Project Co is a special purpose entity that has
only one business, and that business is to deliver
this project, you don't want to be in a situation
where they take on a risk that they could never

absorb or pay for out of their own pocket.
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1 And so you neke -- we have to assune
2| that these very sophisticated entities that are on
3| the other side of these deals, understand their
4| risk, can price it, and will not take a risk that
5| they can't honour.
6 KATE McGRANN: | think you said that
7| you're transferring risks to Project Co, that are
8 | best controlled by Project Co; do |I have that
9| right?
10 ROBERT PATTI SON:  Ri ght, yeah.
11 KATE McGRANN:  And so what was the
12 | thinking on why the geotechnical risk on the Otawa
13 | project was best controlled by the consortiunf
14 ROBERT PATTI SON:  Sure. Because the
15 | geotechnical conditions exist, they are what they
16 | are. And Project Co are the ones who are going to
17 | be down there doing the work.
18 And keep in mnd, again, safety is
19 | nunber one, like nothing el se cones close to safety
20| as a priority. One of the key parts of this,
21| there's the financial incentives, there's the
22 | commercial and | egal incentives, there's the risk
23 | transfer. But at the heart of it, there is a team
24 | of engi neers who have a ethical and professional
25| duty to ensure that they execute sonmething that is
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safe, and that they design sonething that is safe.
And that group is enbedded with the design-build
team and so as they're going m nute-by-mnute

t hrough the ground errors, they encounter things,
they're the ones best set up to plan for it, to
have a contingency, to have actual plans if
anyt hi ng goes wr ong.

And the owner, as on any project, you
know, on a traditional project where the owner
hires an engi neer and hires a contractor, and those
two work together, they're both, in a way, at arms
| ength fromthe owner.

They' ve got their own incentives, but
the engineers in that case have their own
prof essi onal accountability as well. But they're
not enbedded with the contractor, the way they are
on a DBFM And so the best ones to plan for the
day- by-day, the experts in what actually happens in
that tunnel, are Project Co.

And so, for instance, the way it was
described to ne, when the first -- I'mgoing to say
sinkhole, | don't know if that's what it was -- but
there was an event where there was a tour going on,
and | don't know who was there, but it was people

who were not part of Project Co, | think it was
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City representatives, nmaybe sone ot her people.

They were down in the tunnel at the east -- | get
turned around in OGtawa. On the side of the canal,
on the opposite side fromwhere the big hotel is.

Anyway, when that happened, there was a
team down there, the way it was described to ne
was, the DB JV's senior person |ooked up, saw
sonet hi ng cone down off the ceiling, said,
"everybody out." And everybody was out within
m nut es.

There was tape put around, you know,
bah, bah, bah, bah. These fol ks are experts that
are qualified on the notion that -- or they're
qualified on the basis of being experts in what
they do. And by transferring the comercial risk
to sonebody who al so has the technical experti se,
the ethical duties, and so on and so forth, you get
the best outcone. That's the theory behind the
nodel .

Sorry, | should say, if it wasn't clear
in the story | told. But the whole point was,

there was a whole system fromthe nonent that guy

sai d, "out A systemwent into place that they
had pl anned that was executed. That's the way it

was described to ne. | don't know how true that
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I's, but that's the way it's been described, and |
believe it to be true.

KATE McGRANN:  |'mthinking about this
froma partnership perspective over the life of the
project. For starters at the tinme, do you know if
there was any consi deration given to, okay, makes
sense to transfer a good portion of this risk to
the private partners for all of the reasons that
you have just descri bed.

Does it al so nmake sense for the Cty to
retain sone elenment of that risk to incentivize
part nershi p behavi our, the best interests of the
proj ect should the risk conme true?

ROBERT PATTISON:. So again, so |I'l

step back. | will say that based on ny experience,
and |'ve spent -- other than the period that | was
in projects -- |I've spent all of ny career in sort

of construction contracts, and nuch of that career
I n construction, in dispute resolution.

| believe that the best way for
partners to have a partnership relationship, is to
have a clear contract. Figure out upfront what
ri sks they each can take, and then honour their
contract.

That being said, in ny view-- so here
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Is the elenments of contractual liability, right?
Sonet hi ng happened, right? D d sonething happen?
O, sonething is alleged to have happened. If it
happened, if it is true that that thing happened,
would it fall within the words of the PA, the
Proj ect Agreenent or the contract?

If that thing happened, and it were
within the PA did it cause sone inpact? Dd it
delay Project Co? Didit cost themnoney? D d it
| ead to damage, whatever. And, how nuch was t hat
| npact ?

And if you have all of those things,
you have contractual entitlenent under the contract
and it sits with one party or the other.

In all of those, there is potenti al
uncertainty in a typical case, right? Oten, in
things |i ke geotechnical disputes, these are
matters of professional opinion, right? Wat you
have i s, sonething happened, soil slunped or
what ever, you're reconstructing and you' re form ng
an opi ni on about what happened.

And sorry, the reason | say that is, in
contractual interpretation, what do the words say?
Did this thing fall wwthin it? Ws it on the

critical path? You know, did it delay Project Co?
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1] Didit actually cost them noney versus what they
2| actually always expected to spend versus what their
3| schedule mght say. There's roomfor uncertainty
4 | and debate in all of that.
S And | think that the partner-y
6| behaviour is one -- if sonething rests on ny side
7| of the table, if it's aretained risk that's
8 | expressed itself, then ny enlightened self-interest
9| is not to go into defence node when a claim
10 | cones -- | nean, you reserve your rights, you
11 | protect your rights, you know, we're responsible
12 | for the public purse -- but it's to say, "great,
13| tell nme nore". And if there's a liability, then |
14 | honour that liability, you know, joyfully.
15 Typically, in each el enent of that,
16 | "well, okay, | believe the thing happened. |
17 | believe it's captured by the agreenent”. | can't
18 | think of a case of any conplexity, where the fact
19 | of the inpact, or the anount of the inpact wasn't
20 | genuinely a matter of good faith debate, right?
21 Because again, a |ot of these things
22 | are unknowns that you're trying to reconstruct
23 | afterwards.
24 So all of which to say, | think to be a
25| partner, you honour your contract; you aren't a
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jerk about it when a claimis made. |In fact,
you're never a jerk about it. And that's how you
do it.

In fact, | think one of the -- you
know, the notion of sort of taking back risks to be
friendly or a partner-y, | just -- | don't
understand it. Mich better, to have a debate
upfront: Wat risk can you take, bidder, or can't
you? And we'll hold you to that, so you better
build it into your price. You better have a
conti ngency, because nore in sorrow than in anger,
we can't help you with that.

Subj ect to those uncertainties and, you
know, there's often room-- you know, | think
uncertainty drives the ability to be partner-y and
to pay conpensation, or to recognize potenti al
liability, often nore than certainty does.

KATE McGRANN: On this project --

ROBERT PATTI SON:.  Yeah.

KATE McGRANN: -- any di scussi on about
whet her sone sort of sharing of the geotechni cal
ri sk between the private partner and the Gty would
be in the best interest of the project?

ROBERT PATTI SON: Again, as you've

franmed the question, | don't know. There was lots
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of di scussion about what was the right thing to do
for the project. There was buckets of discussion
about that topic.

KATE McGRANN:  And in those buckets of
di scussi on, any discussion about the sharing of the
geotechnical risk between the Cty and the Private
Co?

ROBERT PATTI SON: Well, yes. Because
of the fact that what ultimately nade it into the
RFP had, if | recall, three different variations of
that risk transfer. So it was definitely discussed
and sonet hi ng was i npl enent ed.

KATE McGRANN:  What factors woul d have
wei ghed in favour of a sharing of that risk?

ROBERT PATTI SON:  So the factor that
woul d share in favour of retaining a risk is that
you, all things being equal, would expect a | ower
bid day price fromyour bidders.

So the day you open the envel opes, or
the day you sign the contract, the PA your price
you m ght expect it to be lower than it otherw se
woul d be.

The downside of that is, the reason
it's lower is because if the risk that you' ve

retai ned expresses itself, then you're going to
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have to find noney to do that.

KATE McGRANN:  Any di scussi ons about
upsi des/ downsi des of potential sharing of the
geotechnical risk, that were not focused on the
price of the contract?

ROBERT PATTI SON:  Yes. There was
di scussion of what's called a "Geotechnical
Basel i ne Report”". And so the notion of a
geot echni cal baseline report is, it is a nmechanism
for the contractual allocation of risk.

And what you do is, you say "for the
pur poses of your bid" -- and there's a nethodol ogy,
there's an international standard. "For the
pur poses of your bid, assune that these are the
geotechnical conditions that you're going to
encount er".

And the GBR is infornmed by the actual
i nformati on that the owner has about the subsurface
condi ti ons.

And again, let ne just pause for a
nonent, just to be super clear. The big challenge
W th subsurface is, you put drill holes, you put
needles into the site. You' re always, you know,
orders of magnitude away. You're sanpling and

you're using geostatistics and all sorts of things
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1| toiteratively satisfy yourself that you' ve got a
2| reliable picture. But you never ever, ever, ever
3| believe that it's 100 percent accurate, right?
4| That's just not the way geotech worKks.
S And so, a GBR says, let's assune this:
6| The bedrock is at this level; and there's sand at
7| this level; and there's nud at this |evel, or
8 | what ever.
9 And as | recall, it contenplate -- it
10 | requires -- it typically requires the bidders to
11 | baseline certain quantities. O | think it may
12 | tell them wusually, to assune certain quantities.
13 And so when |'mboring a tunnel using a
14 | tunnel boring machine, the way to think about that
15| is, again, I'mnot an engineer, but the way it's
16 | explained to ne. You know the things kids do, you
17 | put an egg in the palmof your hand and you squeeze
18 | it as tightly as you can, and if you do it right,
19 | the egg doesn't explode. Because | push in on this
20 | side, and I"malso pushing it on that end, and |I'm
21| pushing it all around, and all of those forces
22 | equal out. That's the way a tunnel boring machine
23 | worKks.
24 And what you don't want -- one of the
25| things you don't want is, if there's a void, right,
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1| if there's alittle area of sand, or if there's a
2| little area of air or whatever, that pressure, it's
3| like nmoving the egg in your hand, the egg
4 | coll apses.
3] And so tunnel boring machi nes have a
6| way to nonitor for that. And you inject what's
7| called "annular grout". So in the annul ar space,
8| the space around the circle. And the grout fills
9] in those voids, keeps that tight seal, and there's
10 | a certain quantity of that you woul d expect.
11 And when we were discussing GBRs, | did
12| alittle bit of, just sort of online research, and
13 | you know, the way it appeared to ne was, a
14| GBR works really, really well if what you're
15| fighting over is, did you have 10,000 yards of
16 | grout or 20,000 yards of grout? And it's a
17 | quantity of purchasing or sonething.
18 They don't tend to help resolve a
19 | dispute where, you know, God forbid, there is a
20 | catastrophe and, you know, there's a tunnel
21| coll apse; the TBMis stuck down in the hole, it
22 | takes a year to dig it out and a billion dollars.
23 | Typically, people run to their corners if that
24 | happens, that's what |'ve read fromthe research I
25| did at the tine.
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And so -- sorry, another |ong speech.
What was the question again?

KATE McGRANN: It was, what kind of
di scussions, if any, did you have about upsi des/
downsi des of sharing of the geotechnical risk
between the City and the private partner that were
not focused on the price of the contract?

ROBERT PATTISON. That's right. And so
there was discussion, |I think | had a sense at the
time that sone of the bidders thought of it as

purely a commercial question and not a techni cal

one. And, you know, | think that was a bit of
post uri ng.

You know, | know | heard bidders say,
"well, how can we design this tunnel w thout a

GBR?" And ny answer is, you know, "if you're using
a GBR, if your structural engineers are using a
GBR as the basis of a design, then get different
structural engineers." Because that's not what
it's designed for, it is strictly a risk allocation
mechani sm

And never for a second did I think
that's what their structural engineers were doing.
| think it was, while you're in market, it is a --

there's a lot of back and forth, and the bidders do
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want us to take back risks, and that's in the

ordi nary course, you see that in every project.
And so, you know, you're going to hear stuff from
themthat they don't believe.

KATE McGRANN:  Just so | understand how
a GBR works, is the idea that a GBR sets out what
I s known about the geotechnical condition of the
pi ece of |and in question?

ROBERT PATTISON: [|t's a cartoon
version of what is known. And so it is, for
contractual purposes, let's assune X

And as | say -- and so essentially,
it's intended to baseline quantities that you can
price -- that you can price by quantity.

And so grout and, you know, | don't
know, other things like that, it's intended to do
that. It doesn't, and it can't -- and again, an
engi neer m ght disagree with ne, but |I'd be very
surpri sed.

It can't formthe basis of a design,
because by definition, it's not accurate. It's a
nodel of what's under there, it's an
oversinplification, it presunes perfect know edge.
And we never have perfect know edge.

KATE McGRANN:  Understood. |'mtrying
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to understand how it deals with the allocation of
risk. So is it the case, for exanple, that you
say, okay, let's just assune that this cartoon of
what is known about risk, is actually true. And if
we run into a known risk, Project Co, that's on
you. |If we run into an unknown risk, there's sone
sort of sharing of that risk; is that how it works?

ROBERT PATTI SON: Yes, yes. And --
yeah. And | don't recall what the -- | think we
ended up with a version of a GBR on this project,
and | don't renenber exactly how we dealt with it.
But that's exactly it. And as | say, ny
understanding is, in the ordinary course, a
GBR wor ks best where there is sone quantities that
are likely to vary in the ordinary course.

You know, the sort of thing that won't
stop the project, that isn't a catastrophe, it's
just, we know there's variability down there, we
know you're going to spend | ess or nore on these
things, and we'll agree, you know, here is our
price per yard of grout, and if it's nore than X
congratul ati ons, you get paid.

KATE McGRANN:  So this has been used,
to the extent that there are international

standards that govern how the report is put

neesonsreporting.com

416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

47

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t oget her ?

ROBERT PATTI SON: There's a standard,
and, you know, again, howwdely is it used as it's
witten, | don't know. But there is an
I nternational standard, | want to say it's the
"Yel | ow Book", or the "Gold Book" or it's sonething
i ke that.

KATE McGRANN:  And you were able to
find some precedent projects where this standard
had been used and take a view of how it played out?

ROBERT PATTI SON:  Yeah.

KATE McGRANN: Were you able to find
any precedent projects in which the approach that
was taken in Oitawa, was used, so you could see how
it played out in real life?

ROBERT PATTISON: M understanding is
that there is -- and | couldn't say how | have this
belief. But ny understanding is, there are
certainly other projects where the risk of
geot echnical conditions was transferred to the
contract, or the Project Co on other projects,
that's my under st andi ng.

| couldn't point to specific projects,
but that is ny understanding. M/ understandi ng was

there had been a reaction in, you know, recent
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nonths or years that literally within a very short
prior time, whether it's a small nunber of nonths
or years, there had been projects where that risk
transfer went wong; that's ny understandi ng of why
there was a period there.

Again, these things are -- these
things, there's often a pendulum and |enders in
particular, are very, very, very conservati ve.

They read a news headline and they don't want
anything to do wth what they've read in the news.

KATE McGRANN:  Just for the sake of the
transcript, when you say you were aware of projects
where that risk transfer had gone wong; is that
the transfer of the geotechnical risk to the
private partner?

ROBERT PATTI SON:  Yeah. And when | say
It had gone wong, you know, you had a contractor
or a Project Co that was unhappy with it because
the risk expressed itself with sone form of
geot echni cal event.

KATE McGRANN:  And | understand that
you don't renenber specifically what the precedent
proj ects were or how you becane aware of thenf

ROBERT PATTISON: So | recall reference

to the Billy Bishop tunnel, and to the Port of
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Mam tunnel, but | don't know any -- | don't know

if I did at the tinme, but | don't know anyt hi ng
about what actually happened on those projects.
KATE McGRANN:  You say that the

pendulumtends to swng. Do you know where the

I ndustry appetite is for a risk transfer like this

now?

ROBERT PATTISON: | don't.

KATE McGRANN: I n tal ki ng about the
part nershi p approach where a risk like this
mat eri alizes, you said, "you honour the contract
and you're not a jerk about it." Is that what

happened here?

ROBERT PATTISON: |'m not cl ose enough

to it to know what happened.

KATE McGRANN: | told you | was goi ng

to junp around, and we're going to make a j unp.

ROBERT PATTI SON:  Super.

SARI T BATNER: Just before we do, Kate,

when it's convenient, can we take a short break?

KATE McGRANN: Do you want to take i
ri ght now?
SARI T BATNER. Yes, maybe just five

mnutes. | don't want to ruin your flow.

KATE McGRANN:  Why don't we take ten,

t
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just for the court reporter and everybody el se.

It's 10: 11, let's cone back at 10:20 if that's all

ri ght?

ROBERT PATTI SON.  Super.

-- RECESS TAKEN AT 10:11 --

-- UPON RESUM NG AT 10: 20 --

KATE McGRANN: Before | nove to anot her
area, | have just one final area on the

geotechnical risk transfer.

| understand questions were el evated
about whether the Gty had the authority to take
t he approach that was ultimtely taken.

But | eaving that aside, what was 10 s
advice to the Gty on whether it should take the
approach that was taken?

ROBERT PATTISON: | can only speak to
nmy views. | thought it was a really smart
approach. Putting aside the question of, you know,
at what |evel the decision should be nade, |
thought it was a really clever way to deal with a
comerci al chal | enge.

KATE McGRANN: Did 10 provide advice to
the City on this question that you weren't aware
of ?

ROBERT PATTI SON: No. The only reason
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11 I split that hair is because, so | renenbered
2| discussions about it at the tinme where | think sone
3| people within the project teamon the Gty side,
4| felt that 10 was against the idea. And in fact,
5| you know, again, our finance people had expressed
6| the view, they had concerns about whether it woul d
7 | be bankabl e.
8 But again, that's why the, you know,
9| the option arrangenent was intended to address
10 | that. If it's unbankable, great, you still got a
11 | project. You know, the Gty will retain the risk,
12 | yay. |If it's bankable, then fantastic, you'll have
13 | a project.
14 But certainly | was in favour, and
15| actually as | recall Antonio was also in favour.
16 | In fact, he was extrenely bullish about the notion
17 | of transferring the risk to Project Co. And he has
18| a lot nore experience than | do in the
19| international realm So | think we felt it would
20| be a great risk to transfer, if we could.
21 KATE McGRANN:  Who' s Antoni 0?
22 ROBERT PATTI SON: He's the guy |
23 | nentioned earlier, Antonio De Santiago, who was ny
24 | boss, | believe he was Executive Vice-President of
25| Project Delivery at 1O he mght have been
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divisional president. But | think he was executive

Vi ce- presi dent.

KATE McGRANN: So you' ve told ne about

your view, you' ve told nme about M. De Santiago's
vi ew and sone concerns expressed by the finance
depart nent.

What was |O s advice to the Gty on

whet her this was a good idea or a bad idea?

ROBERT PATTI SON: Yeah. So IO s advice

was, we're in favour of risk transfer. W're in
favour of nmaximumri sk transfer. So there was no

guestion that was our view.

The reservati on was, woul d anybody show

up? That was the only question. It's not, is it
good i dea? Because as we've di scussed, our goal
to transfer as nmuch risk as we can to the private
sector.

KATE McGRANN:  And in terns of the
approach that was ultimately taken in the RFP, to
put it extrenely sinply, | think the options are:
You can to take none, sone or all of the
geotechnical risk as the bidder; is that fair?

ROBERT PATTI SON:  You' d have to check
the RFP, but that's how !l recall it, yeah.

KATE McGRANN: Did | O expect,

a

S
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practically, for any of the bidders to take up
anything less than all of the risk given the way it
was positioned in the RFP?

ROBERT PATTISON: | don't think we
knew. | nean, we had what had been heard fromthe
market, and so it was an open questi on.

KATE McGRANN: | understand that you
couldn't know, but did you have an expectation?

ROBERT PATTISON: |'m an optim st.

KATE McGRANN:  What does that nean?

ROBERT PATTISON: It nmeans -- | ook,
| -- it's funny, actually, sitting here today, |
don't know what | expected. | honestly don't know
what | expect ed.

To nme, it was never in dispute the Gty
wanted risk transfer. Qur nodel is designed to
effect risk transfer, so that's what we're trying
to get.

What's going to happen on bid day, |
honestly don't renenber what | thought was going to
happen.

SARI T BATNER. Wen he says, "I'm an
optimst". | think he's saying he wanted ri sk
transfer, but his market concern was there woul dn't

be bidders to take it up. So they m ght not get
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risk transfer, they mght have to cone back a
little and get sonething |less, so wait and see.

But he's an optimst, he's saying,
maybe sonebody will be interested in taking on the
risk and sourcing it out and...

ROBERT PATTI SON:  Preci sely, yeah.

KATE McGRANN:  The reason | ask is
because the answer coul d've been: | was hoping
t hat people woul d take the m ddl e ground approach
because | view that that m ght be best for the
proj ect, based on what | knew about other projects.
For exanple --

ROBERT PATTI SON:  Ch, yeah, sorry.

KATE McGRANN: -- that's why | ask what
do you nean when you say "optimst". You could be
hopi ng for anyt hi ng.

ROBERT PATTI SON:  Yeah, no, no. So
just to be clear. | was hoping for maxi mumri sk
transfer, no question about that.

KATE McGRANN: I n terns of when IO
typically gets involved in projects --

ROBERT PATTI SON:  Yeah.

KATE McGRANN: -- with reference to,
for exanple, the initial devel opnent of the budget

and the project, when does 10 typically get
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I nvol ved?

ROBERT PATTI SON: Look, it varies, so
it varies. Wen our first portfolio projects cane
out, there were, | want to say 43 projects in the
first tranche going out at a rate of 9 or 10 a
year. And so, you know, in sone cases three or
four years before the RFP woul d hit the street.

I n other cases, there's -- and, again,
there were particular reasons for that. There was
a decision made to rollout a big portfolio at once.

In other cases -- sorry, and | shoul d
say, typically, we -- | think the work woul d begin
in earnest at 10O, on the order of six nonths before
the RFQ hits the street. But that's not a m ni nrum
it's not a maximum it varies.

Keep in mnd, in a typical case, the
proj ect has been under technical devel opnent and
program devel opnent for, you know, nonths or years.
O nmonths or years, or nmany years. And so, you
know, the project is typically at a state of
maturity in terns of programrequirenents by the
time we get it. But it varies by project.

KATE McGRANN:  When you say "program
requi renents"; what do you nean?

ROBERT PATTI SON: So we, you know, our
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co-sponsor, which is how we refer to the asset
owner, is the one who devel ops. So a hospital
board says, well, we've got a hospital over here
that's 40 years old, w'd |ike a new one. W found
a site, and we'd like to build a hospital there.

They engage with their community, they
figure out what the program needs are. You know,
do you want a -- you know, you're going to have an
energency room Do you want to have dialysis
stations? Do you want to have a cancer centre?
Al of that stuff, that's decisions that, you know,
really are -- when the project cones to us, those
sorts of decisions, for the nost part, have already
been nmade or very close to being | anded.

KATE McGRANN:  In terns of the maturity
of the programrequirenents on Gtawa, how did it
conpare to the other projects that 10is involved

i n general ly?

ROBERT PATTISON: | think, ny sense it
was mature. It was well understood, you know, they
had a well -established owner's team |In fact, |

woul d say very sophisticated owner's team And |
think we were in a good spot to inplenent the
procur enent .

KATE McGRANN:  When you say that there
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was a sophisticated owner's team what are you
descri bing there?

ROBERT PATTISON: So the RO Rai
| npl enentation O fice, it was well established,
they -- to ny eye, they were well organi zed, they
had a -- they were a well functioning teamthat had
a very clear mandate, that had very clear policy
direction fromthe Cty, and that was seened to be
operating -- seened to be operating effectively.

KATE McGRANN: Did you think that they
had the expertise to nanage a project of this
magni t ude?

ROBERT PATTI SON:  Yeah, there's no --
there was no question in ny mnd, at any tine, that
that teamcouldn't handle a project of this
magni t ude; so, yes.

KATE McGRANN: Had they handl ed a
project of this magnitude before?

ROBERT PATTISON. | don't know. Again,
this is -- ateamis made up of individuals and,
you know, so | couldn't say what the individuals
have done.

KATE McGRANN:  What was the basis for
your belief that they could handle a project of

t hi s magni tude?
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ROBERT PATTI SON: My experience dealing
with them you know, conpared to -- particularly
conpared to other co-sponsors that we dealt wth.
You know, one of the reasons that 1O was created,
for instance, is that, you know, many of our
co-sponsors like hospitals. |[If the last hospital
they built was 43 years ago, which is the average
age, | think at the tinme of a hospital in the
Provi nce, then often, you know, nobody in the
hospital senior managenent woul d have had
experience building a hospital.

And one of the things we brought was
t hat experience of, you know, sonetines they
woul dn't have the expertise in -- and again, this
varied wldly, but they m ght not have the
expertise. This was a, to ny eye, this was a team
t hat was organi zed, and resourced, and they had
peopl e who knew what they were doing.

KATE McGRANN:  \Who?

ROBERT PATTISON: Both the RI O team and
there's, | can't -- the technical advisor. |It's
OrP, or RTP, or CTP, | can't renmenber. But |
thought it was a -- again, | just thought they, in
all of ny dealings with them you know, | thought

that they seened |ike they knew what they were
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doing in terns of delivering this project.
Under st andi ng the project, understanding the
techni cal chall enges of the project, and so on and
so forth.

KATE McGRANN:  When you listed off a
coupl e of acronyns there, were you | ooking for
Capital Transit Partners, CTP?

ROBERT PATTI SON:  That m ght be.
Whoever the technical advisor -- whoever that joint
venture was that was enbedded at the RI O office,
provi di ng those services, witing the output spec,
doing all of that stuff.

CTP, okay, good. Sorry, | just don't
know why | can't -- | live in a world of acronyns,
forgive ne.

KATE McGRANN: I n terns of the
rel ati onship between 10 and the Cty, that was
governed by a Menorandum of Under st andi ng, |
bel i eve?

ROBERT PATTI SON:  Yeah.

KATE McGRANN:  Who negoti ated that MOU

on behalf of Infrastructure Ontari 0?

ROBERT PATTISON: | was involved init,
and |'"'msure there were ot hers. | don't renenber
exactly who was involved. 1|'d be guessing, | can
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t hrow out sone nanes of people who typically would
but. ..

KATE McGRANN: | don't want to ask you
to guess.

Any conponents of the Menorandum of
Understanding that Infrastructure Ontario sought to
have i ncluded that were not ultimately included?

ROBERT PATTI SON:  Not that | can
recal |, no.

KATE McGRANN:  And |'Ill conme back to
this in some nore questions later, but the
MOU contenplates that Infrastructure Ontario wll
have an ongoing role in the project follow ng the
cl ose of the procurenent, right?

ROBERT PATTI SON:  Yeah, yeah.

KATE McGRANN: At a high level, what
was the purpose of that ongoing invol venent? What
was | O going to do?

ROBERT PATTI SON: Honestly, it was
to -- it was a pretty light touch. W were going
to have sonebody cone and visit the site and tour,
| think on the order of once a nonth.

And | remai ned involved, and | believe
my -- the person | reported to, as well, were on

the Gty's Executive Steering Conmttee, which net
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fromtinme totine. |'d be invited to that on an
ad hoc basis, primarily if the Cty wanted sone
advi ce or input on an issue that arose out of the
contract.

KATE McGRANN: | understand | O had at
| east one representative who sat as a nenber of the
Executive Steering Commttee; is that right?

ROBERT PATTI SON:  Yeah, exactly.

KATE McGRANN:  And so as a nenber of
t he Executive Steering Committee, is 10 not invited
to every neeting of the Executive Steering
Comm ttee?

ROBERT PATTISON: | believe we were.
The only reason | -- | don't know, | believe we
wer e.

KATE McGRANN: The deci sion to proceed
by way of a DBFM as opposed to a DBM for exanple.
| think you said that 10 s recomendation was to
proceed by way of DBFM have | got that right?

ROBERT PATTI SON:  Yes.

KATE McGRANN:  What was the reason for
t hat recomrendation? Specifically the inclusion of
the "F', in the "DBFM ?

ROBERT PATTISON: Yeah. So the "F" is

a nechanismto enforce risk transfer. It's not a

neesonsreporting.com

416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

62

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fundi ng nmechani smfor the project. You know, the
Project Cois ultimately paid by the Gty.

The intent of the "F' is that because
the -- because Project Co goes and finances and it
carries out, you know, a loan of in this case, |
t hi nk several hundred mllion dollars, which is
pai d out over a 30-year period, that focuses their
attention on both high quality, because they want
to be paid their substantial conpletion paynent on
a date that's reflected in the financial nodel that
their bid is based around.

And so the intent is, it focuses the
attention of Project Co and their equity providers
and the | enders, on naking sure that they've got a
reliable plan to get there. And, because of the
fact that the financing is paid out over the
30-year period, and can be w thheld each nonth if
the project isn't performng, then that's an added
| ever to enforce the nai ntenance contract as well.

KATE McGRANN:  What role do the | enders
play in the relationship and the incentives to
successful conpletion of the project?

ROBERT PATTISON: So the |lenders -- and
again, sort of talking schematically about how the

DBFM nodel works.
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The I enders, because they're putting in
noney which is also at risk, in addition to the
equity noney that's put in by the nenbers of
Project Co, the I enders conduct their own technical
due diligence, they have what's called a | ender's
t echni cal advi sor who advi ses them

And the notion is that you' ve got
sonmebody who is at armis length to the
desi gn- bui | der, who does their own due diligence
before commtting to | oan noney into the project.
And, again, all of that is intended to ensure that
Project Co plans well, does the right thing. You
know, avoi ds ever havi ng deducti ons nade, because
you don't need to nmake deductions if they perform
properly.

KATE McGRANN: Is it inportant that the
| ender also be at armis length fromthe project
owner in this nodel?

ROBERT PATTISON: | think there's
definitely value to that. And | know the finance
fol ks feel very strongly about that.

You know, | ook, |I think as a practi cal
matt er, havi ng sonebody i ndependent who has skin in
t he gane, can only hel p.

KATE McGRANN:  And how does that hel p?
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What val ue do you see and what val ue do the finance
fol ks see?

ROBERT PATTISON: | couldn't say what
value they see. In ny mnd, in any decision-naking
process, and in any pursuit, a challenge function

I s al ways good. And havi ng sonebody i ndependent to

say, well, are you sure about that? O, are you
being overly optimstic? | think that's always
hel pful .

And again, that function we expect that
to be served by the equity providers who were
typically inside, you know, they're a different
departnent, they're a different P& from
desi gn-bui | ders, even when dealing with the sane
conpani es. Again, you have an added | ayer of
| ndependence and interest fromthe | enders.

KATE McGRANN: The lenders, | think in
the 10O tenplate have a say if there are anendnents
that are required of the Project Agreenent?

ROBERT PATTISON: That's right.

KATE McGRANN:  And so is that an
I nstance - -

ROBERT PATTI SON:  Sorry. Under certain
circunstances. Again, you'd have to | ook at the

particular PA. But, yeah, for certain things the
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| enders do have an approval.

KATE McGRANN:  And speaki ng generally,
does the theory go that the independence that they
represent, will bring sone sense to their own
changes that are proposed to the PA?

ROBERT PATTISON: | actually -- 1'd be
sort of speculating, if | were to say why that's in
t here.

KATE McGRANN: Wth respect to the
anount of financing, how big is the "F' in the
DBFM? What was 1O s advice to the City in terns of
how t o approach that question?

ROBERT PATTI SON:  Qur advice was that
you want the nunber to be big enough that
Project Co could never have -- never have a schene,
you know, a theoretical Project Co, could never
have a schenme of wal king away fromthat noney, or
threatening to walk away fromthat noney as a form
of |l everage, right?

The financing is | everage, that's what
It is. W want it to be big enough that it's a
| ever agai nst Project Co.

KATE McGRANN:  And did the Gty
ultimately choose to include the quantum of

financing that 1O recommended?
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ROBERT PATTISON: | don't know if we
ever recommended a specific anount.

KATE McGRANN: Do you recall whether
| O ever advocated for a higher financing conponent
that was ultimately included?

ROBERT PATTISON:. | don't -- as you
frame the question, | don't recall.

KATE McGRANN: O her than | everage and
making it practically difficult or inpossible for
the private partner to exit the project, any other
I ncentives that are brought to bear on the project
where a hi gher financing conponent is involved?

ROBERT PATTI SON:  Sorry, you're saying
woul d nore financing be a bigger |ever?

KATE McGRANN: O what woul d be the
| npact of a higher finance?

ROBERT PATTI SON. Well, yeah, okay. So
that was a discussion that we did have. |t was,
woul d nore be better?

And we, | think, ultimtely cane to the
view that the several hundred mllion dollars that
the Gty was proposing, would be an appropriate
| ever.

KATE McGRANN:  Wbul d nore be better,

t hough?
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ROBERT PATTI SON: | know | cane to the

view that nore woul d not be better, other than, you

know, at a certain point -- | shouldn't say "other
than". No, we cane to a view that nore wouldn't be
better.

KATE McGRANN: When you say "we",
that's 10 s view?

ROBERT PATTI SON:  Yeah, | think we --
yes, yes. Sorry.

KATE McGRANN:  What was the basis for
t hat vi ew?

ROBERT PATTISON: As | recall, we
couldn't inagine a situation which sonebody woul d
make a strategy of wal king away, or playing chicken
wi th, you know, several hundred mllion dollars.

We just felt that given that Project Co
woul d, you know, they'd have responsibilities to
their lenders, they'd have internal
accountabilities to their equity providers, we felt
that it was a big |ever.

And ultimately the question is:

Was there a nunber that you could say, this is too
much, this is too little? No, there's no bright
i ne there.

So | certainly got satisfied, and |
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think we got satisfied that this was a bucket of
noney that would drive the right behaviour.

KATE McGRANN: Wth respect to the
procurenent process, the RFQ the RFP, and the
ultimate selection of RTG

To your know edge, were any concerns
expressed at any tine about the fairness of that
procurement process?

ROBERT PATTI SON:  By?

KATE McGRANN: By anybody.

ROBERT PATTISON: Not that | recall.

KATE McGRANN:  Any concerns expressed
about the selection of RTG as the successf ul
bi dder ?

ROBERT PATTI SON: By whonf

KATE McGRANN: By anybody.

ROBERT PATTI SON: Not that | can recall.

KATE McGRANN: | understand that you
and M. Jensen sat in commttee and reviewed the
eval uations that were done of the bids and prepared
a report, or summary report up to council; is that
ri ght?

ROBERT PATTI SON:  Yeah, | don't
remenber. ..

Yeah, there was a witten report that
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was created, | recall. But yes, that's right.

KATE McGRANN:  And was RTG the cl ear
w nner on the evaluation that was provided for in
the report?

ROBERT PATTI SON:  They were the w nner,
| had no doubts about them being the w nner.

Sorry, you use the word "clear”. Like
we have a process, and they won. So, yes, they
were the clear w nner.

KATE McGRANN: What was 1O s role in
the creation of the drafting of the Project
Agr eenent ?

ROBERT PATTI SON: The Project Agreenent
was based on an 10O tenpl ate agreenent, that was
adopted for the purpose of this project.

KATE McGRANN:  And what had the
tenpl ate been used for previously?

ROBERT PATTISON. Sorry, | should say
"tenpl ate agreenents”, | suspect. W had done at
that time, DBFM agreenents in highways, and a
variety of types of social infrastructures.

So hi ghways are |inear infrastructures.
There's major civil infrastructure |ike an LRT.

And hospitals, jails, courthouses, other types of

soci al infrastructure.
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KATE McGRANN: So Ottawa is the first
time that the 10O tenpl ate agreenent or agreenents
had been applied to a light rail transit project?

ROBERT PATTISON: It was the first tine
that the DBFM had been applied to a light rail
transit project, yes.

O, you know, other than the Sheppard
Mai nt enance and Storage Facility, which | believe
was before Ortawa, which was not a |inear project,
other than the fact it had several kilonetres of
track on the site and was an LRT nai nt enance
facility.

KATE McGRANN: Wth respect to the
trial running requirenents that were included in
the Project Agreenent, can you speak to how those
wer e put together?

ROBERT PATTISON: | can't. | don't
recall those specifically.

KATE McGRANN:  Were you involved in
drafting those?

ROBERT PATTISON: | don't recall that.
But this is 10 or 11 years ago, so | was in a |ot
of roonms having a | ot of discussions, but | don't
recall that specifically.

KATE McGRANN: Who else at | O woul d
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have been involved in the drafting of the Project
Agr eenent ?

ROBERT PATTI SON: Bruce Beaton,
B-E-A-T-O- N, who was the project nmanager. Al an
Poon, P-O-O N, who was project coordinator. And
during the in-market period, Kitty Chan, CH A-N,
who was al so a project coordinator.

There may have been ot her peopl e who
were brought in ad hoc, but | wouldn't know off the
top of nmy head.

KATE McGRANN:  Can you speak to how the
substantial conpletion or revenue service
availability requirenents were drafted?

ROBERT PATTI SON: Not off the top of ny

head, no.

KATE McGRANN: Because you don't
recal | ?

ROBERT PATTI SON:  Yeah, because | don't
recal | .

KATE McGRANN: Can you speak to the
decision to use mlestone paynents for those
proj ects?

ROBERT PATTI SON:  Yeah. As | recall,
the CGty's financial constraints to fit within the

Cty's budget, they wanted to have m | estone
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paynents, or they wanted to have paynents before
t he substantial conpletion paynent.

We, up until that point, had only had
I nteri mpaynents on projects where there was an
interim-- where there was an interimconpletion.
And so if you're building a hospital and one w ng
Is ready for occupancy -- or the main building is
ready, and you're still building a wing, then we'd
have interimpaynents in that sort of circunstance.

And we had, | think pretty good
experience with nmaking sure that the anount you're
payi ng on the interim paynent still |eaves a | ot of
skin in the gane for Project Co while they conplete
the rest of the work. So it would substantially
under pay themfor the work they had done to that
dat e.

There is no equival ent of, you know, a
pi ece of the LRT that you would open, that would go
into operation. It sort of all goes into operation
at once. And so anpongst us, we cane up with a
m | est one paynent arrangenent that would -- that
was i ntended to kind of conme close to that. And to
tieit to at | east mmjor pieces of structural
I ndustry infrastructure, for instance.

KATE Mt GRANN: For someone who's not
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1| famliar with howthe GCty's budget would lead to a
2| desire to nake interim paynents; why is one |inked
3| to the other?

4 ROBERT PATTISON:. Oh, yeah. So if

5| Project Co borrows all of the noney, and doesn't

6| get paid until substantial conpletion, then -- and
71 if Project Co's borrowing rate is higher than that
8| of the City, the interest rate that they pay, then
9| there's an increase cost between the interest rate
10 | the Gty -- | nean, I'mgrossly sinplifying it, |
11 | could be wong, but this is nmy understanding --

12 | there's a cost difference between the interest the
13| Gty pays on that noney, or the interest the Gty
141 wll ultimately pay Project Co to carry that noney.
15 And so if you don't finance, then

16 | nom nally speaking, you' re spending | ess on

17 | financing costs. Now, you know, again, just to be
18 | clear, the reason you pay that is because of the
19 | risk transfer benefit.

20 No, | get that a | ot.

21 KATE McGRANN: Did you look to

22 | precedent projects? Wre you aware of other

23 | projects, LRT projects or simlar, where mlestone

24 | paynents had been used when you were putting

25| together the mlestone --
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ROBERT PATTISON: | don't renenber.

KATE McGRANN:  Were there other options
for approaching interim paynents that were being
used in the industry at the tinme that you were

aware of when m | estone paynents were sel ected?

ROBERT PATTISON: | don't recall.
Again, this is many years ago. | can tell you that
we' ve noved towards interimpaynents on -- and it
m ght be on all of our projects -- | believe it's

on all of our civil projects. Essentially for
exactly the reason the Gty did it, it's figuring
out what's the sweet spot of financing enough that
Project Co has a bucket of skin in the gane, and
not financing nore than you need to, to reach that
objective. And that's always a judgnent call.

So now we don't do it -- or |I'm not
famliar with it having been done on a m |l estone
basis, but it's done based on, these days, |
believe it's done based on the anount of noney
that's spent, effectively. And Project Co spends a
certain anmount, gets underwater by x-dollars and
then we start comng in, or the public sector side
starts funding in.

KATE McGRANN: |s that approach

sonetines called the "earned val ue approach"?
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ROBERT PATTI SON: Earned value is a
specific way of quantifying, and | don't know if
that's what we -- and forgive ne, it's been years
since |'ve been part of these discussions about how
to structure a deal. "Earned value" is a term
that's used, but | don't knowif it's the termthat
we use.

KATE McGRANN: To your know edge, has
Infrastructure Ontario used the m | estone paynent
approach on any other LRT project that it's been
I nvol ved i n?

ROBERT PATTISON: | don't believe so.
Yeah, | don't believe so.

KATE McGRANN: Do you know why that is?

ROBERT PATTI SON: One of the things
that we learned on the Otawa project was that if
the objective is to have Project Co underwater by a
certain anount, and if you're not actually getting
an asset wth the mlestone paynent, then you're
just as well sinply funding on the basis of how
much Project Co has spent.

And, you know, quite frankly, | think
we realized that tying mlestones -- or tying
paynents to mlestones, didn't really give us

anything that tying it to spend woul dn't have.
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KATE McGRANN:  And is tying the
paynents to spend allow you to hit that point where
the Project Co is underwater but not too
under wat er ?

ROBERT PATTISON. Well, you have the
sane effect in both cases. But what we actually --
what we actually saw on Otawa is that
Project Co -- there were tines where Project Co
woul d be progressing the work nicely, but because
of the way construction goes, you know, you nake
hay where the sun shines. And sonetines you're an
i nch short of the mlestone as we've defined it,
even though you're actually nmaking terrific
progress on the project as a whol e.

And so we actually ended up rewiting a
couple of the -- or we maght -- at |east sone of
them it mght have been many of them

KATE McGRANN:  Were there any concerns
on this project that the m | estone paynents
actual ly disincentivized overall project progress,
in that there was a reason to focus, focus, focus
on achieving a mlestone; as opposed to focus on
advancing the project as a whole to conpletion?

ROBERT PATTISON: | don't recall that

bei ng expressed as a concern on this project.
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KATE McGRANN: Do you recall having
t hat concern yourself?

ROBERT PATTISON: | don't recall having
that concern on this project. It's a hypothetical
possibility, but I don't renenber that ever being
an i ssue.

KATE McGRANN: Wth respect to the
m | estones that were changed, were you involved in
t he negotiations around the change of those
m | est ones?

ROBERT PATTISON: | don't think I was
i nvolved in the negotiations, but | was certainly
i nvolved with the City's deliberations about
whet her to do it, and provided advice on that and |
think I -- I think I cane to the view that --
sorry. | know | cane to the view that the
particular mlestones as configured, didn't provide
any value. And so paying, as long as the Cty was
satisfied that financial tests had been net, was
the right way to go.

And so essentially it was, you know,
how much noney is in the ground? There was the
ri ght anmount of noney in the ground, and so
therefore, the paynent shoul d be nade.

KATE McGRANN:  Any consi deration of
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noving away fromthe m |l estones conpletely, at any
point in this project, towards the approach that

you have descri bed?

ROBERT PATTISON: | don't recall that
di scussion. As | say, | don't recall if at a
certain point -- | just don't recall.

KATE McGRANN: Do you recall whether
RTG ever asked for a change in the approach to be
made from-- away from m | estones towards
percent age of noney invested, for exanple?

ROBERT PATTISON: No, | don't.

KATE McGRANN: I n your view, did the
changes to the m | estones that were nmade, affect
the role of the other mlestone paynents in the
project as incentives or otherw se?

ROBERT PATTI SON:  No.

KATE McGRANN:  Why not ?

ROBERT PATTISON. As | say, | realized,
or cane to the view that the ml|estones -- casting
these as mlestones, didn't add additi onal
protection.

KATE McGRANN: I n terns of calibrating
the interimpaynents that are made on a project
i ke this, such that Project Co is underwater but

not too underwater. What is the inportance of

neesonsreporting.com

416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

79

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ensuring that Project Co is not too underwater?

ROBERT PATTISON: |'ve never had a
di scussi on about that. | nean, again, keeping in
m nd, we've had nmany projects in the course of our
time where Project Co has carried 100 percent of
the construction cost straight through conpletion.

So the only consideration that we've
had -- well, two considerations. One, is it
bankabl e? Can they get the |oan?

And two, what's the nost -- what's the
best use of taxpayer dollars? And so, you know,
are we having themfinance too nuch for the benefit
we get, right?

If, you know, pick a nunber. |If
$300 mllion puts themat risk sufficiently, then,
you know, to have them have 4 mllion [sic], 500
mllion, 600 mllion, 700 mllion, at that point,
you nmay be paying a premumthat you don't need to
pay.

And this is always a matter of
prof essional judgnent. Again, there's no -- |
don't think there's a under-over |ine where you'd
say, "well, you're definitely protected here, and
you're not protected there".

KATE McGRANN: And to be fair, where
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you have projects where the private conpany is
carrying 100 percent of the risk to conpletion,
that is the plan fromthe outset of the project,
right?

ROBERT PATTI SON:  Ri ght.

KATE McGRANN: And the conpany sets

bid with that understanding, and all of the

its

arrangenents are nmade around that structure, right?

ROBERT PATTI SON:  Yeah.

KATE McGRANN: So they're not really

conparable to projects that are set up on an
I nteri m paynent basis?
ROBERT PATTISON: Well, no, they're

directly conparable. Because in both cases,

Project Co, they have an execution plan, they have

a financial nodel, they've got their equity

I njection, they have the |l enders putting in noney.

Al of that is planned in precisely the sane way.

They need that interimsubstanti al
conpl eti on paynent on that day, they'll arrange

their lives to do that.

The only difference between that, and a

sort of arbitrary mlestone, is that in this
case -- you know, in a hospital, if |I'm opening

mai n building of a hospital while a wing is stil

t he
I
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under construction, |'ve used that |ever to nmake
sure that they deliver that building that | can use
on that day when they hand it over, right?

Wher eas, again, on the LRT project,
there was just nothing that was bei ng handed over.
It was still part of Project Co's construction
site, it was still under construction. You know, a
hole in the ground with the sides, with the
concrete poured, with the progress, but it's
progress towards Project Co's ultimate plan, it's
not sonething we can use.

KATE McGRANN: Wth respect to the
positioning of the interimpaynents to ensure that
Project Co is underwater, but not too underwater.
You nmentioned you're | ooking at the best use of
t axpayer doll ars.

So if you've got themtaking on nore
debt than is needed for |everage, that it be nore
expensive to the taxpayer because of the interest
cost base?

ROBERT PATTI SON: That's right.

KATE McGRANN:  Any consi deration about
the inpact on Project Co's ability to conplete the
project if it is put too underwater by the approach

to m | estone paynents and interim paynents?
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ROBERT PATTI SON:  Right. And again,
the notion is, you' ve got these, you know,
particularly on a project of this scale and
magni t ude, you've got extrenely sophisticated
experienced, financially astute, you know, several
menbers of Project Co are public conpanies.

They' ve got banks, they've got in fact -- you know,
typically on these projects, there's a club of
banks who put in.

You' ve got people putting vast anounts
of noney at risk. W count on themto price it.

To price it properly, so that they can execute the
job. And that's |ike any, you know, any
construction contract that an owner is going to
put, that has a fixed price, you' ve always got that
questi on.

Have you bid the price properly? And
that's part of conpetitive tendering. And, you
know, I think it's a commonpl ace, that's not unique
to P3. And so the anobunt of financing that they're
carrying, it's just |like any other cost they have.
It's up to themto nmanage their costs. And since
t hey know i n advance what those financing costs
are, it's perfectly within their conpetence and

their accountability to do that.
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KATE McGRANN: | suppose this cones
back to my question about projects where the
private partner carries 100 percent of the risk all
the way through. It's, you know about it in
advance, you can plan for it?

ROBERT PATTI SON:  Yeah, exactly. Yup.

KATE McGRANN: Wth respect to
I nfrastructure Ontario's nenbership on the
Executive Steering Conmttee. How did the
Executive Steering Conmmttee go about nmaeking its
deci si ons?

ROBERT PATTISON: | don't recall what
the formal governance said about that.

KATE McGRANN: Do you recall if they
took a vote approach, for exanple?

ROBERT PATTISON: No, no. It wasn't a
vot e appr oach.

KATE McGRANN: Do you recall if they
t ook a consensus approach?

ROBERT PATTI SON: | honestly don't
recal | .

KATE McGRANN:  Woul d the Infrastructure
Ontario representative or representatives on the
Executive Steering Commttee participate in the

deci sions nmade by the Executive Steering Committee?
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ROBERT PATTI SON: We participated in
t he di scussi ons.

KATE McGRANN:  What about the
deci si ons?

ROBERT PATTISON: |'mtrying to think
about whether | can renenber a particul ar deci sion.

Yeah, we didn't vote. W didn't have a
veto. As | recall, the Cty Manager, who chaired
the coonmttee, it was sort of a -- that was the
person who typically had the sort of the final
wor d.

| don't know, and again, | don't know
whet her that person nade the decisions, whether
t hey coul d nmake a deci sion over the objection of
sonebody else, | just don't know that.

Yeah, | honestly don't know what the
formal nmandate they had was. And again, decisions
are the Gty's, decisions aren't 10s. MW
understanding is, our role there was to provide
| nput, and gui dance, and participate in the
di scussion. But as | say, we didn't vote and
didn't veto.

KATE McGRANN: The Gty Manager --
sorry.

ROBERT PATTI SON:  Yeah, sorry. GCo

neesonsreporting.com
416.413.7755



Ottawa Light Rail Commission
Robert Pattison on 5/6/2022

85

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ahead, |'m done.

KATE McGRANN: The City Manager, Steve
Kanel | akos?

ROBERT PATTISON: At the tine it was
Kent -- forgive ne.

KATE McGRANN:  Kent Kirkpatrick?

ROBERT PATTI SON: | believe so.

KATE McGRANN: And then foll owed by
St eve Kanel | akos, | believe.

ROBERT PATTI SON:  Yes, | believe so.

KATE McGRANN: Wth respect to the
City's decision to guarantee RTG s debt, was
| O involved in providing advice on that decision?

ROBERT PATTI SON: We didn't have a
formal mandate in respect of Stage 2. Mself and
John Trai anopoulos, and | will spell that nane
wong, so |I'll get it to you later, or | think
you' ve got his nane.

John and | participated in sone
I nformal discussions with the Cty, which is
typical. | nean, one of the things that, you know,
were often called by public agencies, or wanting
projects, or thinking about them And, you know,
we had informal discussions with him And, of

course, because of the fact that we've been working
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with the CGty, we knew the project, we knew
Stage 1, and we've been working with them for
years; that was a natural.

And so | don't think, you know, |
woul dn't characterize that as | O giving an opinion.
|"d characterize it as sone spitballing and, you
know, brainstormng and "what's the art of the
possi bl e"?

KATE McGRANN:  Had you seen this happen
on other 10 projects at the tine?

ROBERT PATTISON: Not that | recall.

KATE McGRANN:  What was the topic of
the di scussions with the Cty?

ROBERT PATTI SON:  So the fundanent al
chall enge is, you' ve got an existing LRT |line that
you want to extend. | do not believe the Iine was
open at that tinmne. As | recall, the Gty did not
want to have two |ines end to end, you know, wth
separate fleets, they'd have to get off one and get
on anot her.

And they, you know, for instance, for
very good reason, | think they only wanted to have
one nmai ntenance and storage facility. And so the
question is: How can you structure a deal or deals

wth themand/or with others, to get best value for
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t he taxpayer, while recogni zing the fact that
they're in the incunbent seat? You know, they are
the maintainer. Any trains that go on other tracks
are going to go on their tracks, and had to
Interface with them

And it's a challenge. And it's a
chal l enge that's been recogni zed on projects
nationally and internationally.

KATE McGRANN: Was anybody el se
I nvol ved in your discussions wwth the Gty other
than M. Trai anopoul os, about this potenti al
deci si on?

ROBERT PATTI SON:  Anyone from | O?

KATE McGRANN:  Anybody at all.

ROBERT PATTISON: | believe the Gty
had Norton Rose involved, Geoff Glbert, | think
Brian -- well, Brian Guest was there. | believe
Reno Bucci from one of the consulting shops, |
think he's at Deloitte. And those are the people |
can think of.

KATE McGRANN:  Norton Rose was there
provi di ng | egal advice?

ROBERT PATTI SON: | assune so.

KATE McGRANN:  What's M. Guest's role

in these di scussions?
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ROBERT PATTISON: Brian was -- well, he
was the one who originally approached ne to have a
di scussion about it. And so he was neck-deep in
trying to figure out how to solve that problem

KATE McGRANN:  And what expertise did
he bring to the table? Wy is he involved in the
di scussi ons?

ROBERT PATTI SON: He was there on
behal f of the Cty. |In terns of expertise, he had
been there through Stage 1. Brian is a generally
brilliant guy.

The sort of problemwe're tal ki ng about
here is not an engineering problem it's not a
| egal problem it's not a finance problem it's not
an accounting problem It's a nulti-faceted
I nterdi sci plinary tough nut to crack.

KATE McGRANN: Did you have any
di scussi ons, you or anybody fromI O as far as you
know, with the Gty about how this would change its
position vis-a-vis RTGwith respect to Stage 17?

ROBERT PATTI SON:  Can you be nore
specific?

KATE McGRANN: Wbuld it put it in a
different position in respect of its private

partner in Stage 1 if it stepped in to guarantee
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t he debt?

ROBERT PATTI SON:  Sorry. Do we have
I nternal discussions, or do we have di scussions
wth RTG what was the question?

KATE McGRANN: I nternal discussions
first. So discussions with the Gty.

ROBERT PATTI SON:  Yeah. And | know t he
topi ¢ was di scussed, but | don't really renenber
the ins and outs of the discussion.

KATE McGRANN: Do you renenber if there
was any di scussi on about whether this would provide
the City with any additional |everage over RTG as
far as the Project Agreenent, project nore
general | y?

ROBERT PATTISON: | don't renenber
whet her it was franed as providing nore | everage.
| don't recall that.

KATE McGRANN: Do you recall nore
general ly whether there were di scussi ons about
whet her this woul d change the tools and options
avail able with the City to enforce conpliance with
the Project Agreenent?

ROBERT PATTISON: | think so. | think
anyti me you change a contractual arrangenent, it

changes the tools that you' ve got.
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KATE McGRANN: Do you recall being
I nvol ved i n any discussions about the changes that
woul d result fromthis position?

ROBERT PATTISON. | know | -- | think I
was in the roomfor sonme of those discussions.
It's honestly a topic that got a little bit over ny
head.

You know, ny views on it would be
pretty superficial. So | may have expressed
opi nions about it, I knowit was a topic of
di scussion, but it's not a discussion | had a | ot
to offer.

KATE McGRANN: At the time that it was
bei ng di scussed, did you or anybody at 10O have a
view on how this would change the rel ationship that
was put in place by the 10 tenplates that were used
on this project?

ROBERT PATTI SON: | believe John
Tr ai anopoul os di d.

KATE McGRANN:  What was his view, as

you understood it?

ROBERT PATTISON: | wouldn't want to
par aphr ase.

KATE McGRANN:  Well, I'm not asking you
to paraphrase. |'m asking you what your
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under st andi ng was.

ROBERT PATTI SON:  Yeah, it's a hundred
guestions, right? So which aspect of it in
particul ar?

KATE McGRANN:  Well, | don't want to
limt your answer. |'mlooking for your
under st andi ng.

ROBERT PATTI SON:  Yeah, |'d be
par aphrasi ng a guess of a recollection. Because
again, just to put this in context. You know, John

never said to ne, "all of this is crazy".

And | can't -- there's things | know
that he had reservations about. And there's things
that we agreed were sensible, things that he was
going to do. So as with anything else, right, in
any one of these discussions, it's always a
question of: What problem do you want to have?

KATE McGRANN: | have further
guestions, but your counsel did have her hand up.
s there sonething you wanted to say?

SARI T BATNER No, | nean, | think
M. Pattison got it. You're also going to speak to
John, or you're going to be interview ng himnext

week, so he can probably answer the question or

presumably many questions nore directly.
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KATE McGRANN:  Just so | can understand
the basis on which you provide your views and
advice. What did you understand the Cty would
potentially gain, in terns of ability to enforce
the Project Agreenent if it stepped in to guarantee
t he debt?

ROBERT PATTI SON: | understood that it
stood to gain getting out fromunder the
requi rement for | ender consent.

And if there were other things to gain,
| don't know. But that's the one |I'm aware of.

KATE McGRANN:  In ternms of -- is it
fair to say that in stepping into guarantee
RTG s debt, the independence of the |ender that we
tal ked about earlier is effectively taken of what?

ROBERT PATTI SON: | honestly don't know
what the structure was, and |'d be specul ati ng.

| nmean, if -- yeah, 1'd be specul ating
W t hout know ng exactly what the structure was that
was proposed.

KATE McGRANN:  Was this topic discussed
at neetings of the Executive Steering Commttee?

ROBERT PATTISON: | do not believe |
was present if it was discussed at the Executive

Steering Conmm ttee.
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KATE McGRANN:  How di d | O deci de whi ch
neetings of the Executive Steering Commttee to
attend and which not to attend?

ROBERT PATTI SON: | attended when | was
I nvi t ed.

KATE McGRANN:  Wasn't 1O always invited
because it was a nenber of the Executive Steering
Comm ttee?

ROBERT PATTI SON: Yes, that's ny
under st andi ng.

KATE McGRANN:  So did you go to every
Executive Steering Conmttee neeting?

ROBERT PATTI SON: No, sorry. And there
were sone that | would mss, there were sone that
Derrick would go to. So we didn't always go, but
nmy understanding is, we were always invited.

KATE McGRANN:  And | think you said
that you weren't present at any Executive Steering
Comm ttee neetings where the decision to guarantee
RTG s debt was discussed; is that right?

ROBERT PATTISON: That's right, as far
as | know. And again, this is years ago.

KATE McGRANN: Even if you weren't
there, to your know edge, was this discussed at

meetings of the Executive Steering Commttee?
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1 ROBERT PATTI SON:  Not to ny know edge.
2 KATE McGRANN:  How many di scussi ons do
3| you recall being involved in about this decision
4| before it was nade?

S ROBERT PATTISON: | couldn't say. It

6| was over a matter of weeks, | want to say.

7 KATE McGRANN:  Over a matter of weeks?
8 ROBERT PATTI SON:  Yeah, that | was

9| involved in discussions about it. | don't think it
10 | was nonths, maybe a very small nunber of nonths.

11| Again, it's a long tine ago.

12 KATE McGRANN: Do you recall whether

13 | there were any di sagreenents on whether to proceed
14 | this way as opposed to taking another approach?

15 ROBERT PATTISON: | recall that John

16 | had reservations about taking out the |enders. But
171 | don't -- | don't really know the ins and outs of
18 | those objections.

19 KATE McGRANN:  And that's John Trai anopoul 0s?
20 ROBERT PATTI SON:  Trai anopoul os, yeah.
21 KATE McGRANN:  Are you aware of RTG

22 | asking the Cty for its consent to waive sone of

23 | the liquidated damages payable by OLRT-C as a

24 | result of the failure to neet the May 2018 revenue
25| service availability date?
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ROBERT PATTI SON:  Does not ring a bell.

KATE McGRANN:  Are you aware of any
requests that went to the Gty for its consent in
Its role as guarantor of the debt?

ROBERT PATTISON. Sorry, run that by ne
again.

KATE McGRANN: Let nme try to break that
down a little bit.

So the |l ender's consent is generally
required for changes to the Project Agreenent.

ROBERT PATTI SON:  Yeah.

KATE McGRANN:  And when the Gty steps
in to guarantee the debt, did you understand that
the Gty is then in a position of providing consent
where the |l ender's consent woul d be sought?

ROBERT PATTI SON: | have no idea.

KATE McGRANN: That's not sonet hi ng
t hat was ever discussed with you?

ROBERT PATTISON: | was aware of
di scussi ons about whether they were going to do it,
but what they actually did, | have no idea.

KATE McGRANN:  And when you say,

"you were involved in discussions about whet her
they were going to do it, and you don't know if

they did". What is the "it"?
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ROBERT PATTI SON:  Taki ng out the
| enders in sone way.

KATE McGRANN:  You were never advised
as to whether that was done or not?

ROBERT PATTI SON:  |'ve heard that
that's what was done, but whatever they did, we
weren't involved in it at that point, so...

KATE McGRANN:  Who did you hear that

from that that is what was done?

ROBERT PATTI SON: | honestly don't
know.

| know John is aware of it in sone
form | mght have heard it fromhim | know I've

heard Brian Guest nmeke reference to it in passing
in the years since. But who did | hear it fron? |
don't know.

KATE McGRANN:  Woul d a decision |ike
this, to stepin, the Cty to step in and guarantee
RTG s debt, have inplications for the views and
advice that 10 may share on a going-forward basis
on the project?

ROBERT PATTI SON:  Well, again, since we
were out of the project by the tine they went ahead
wth Stage 2, it didn't affect anything because we

weren't giving advice by that point.
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KATE McGRANN: |'m tal ki ng about
Stage 1. So RTG steps in to guarantee the debt on
Stage 1?

ROBERT PATTI SON:.  Yeah.

KATE McGRANN: And so there's a change
to who's sitting in the I ender's seat --

ROBERT PATTI SON:  Yeah.

KATE McGRANN: -- with respect to
Stage 17?

ROBERT PATTI SON:  Yeah.

KATE McGRANN:  Woul dn't that be
i nportant information for 10to have as it
continues to have a seat on the Executive Steering
Comm ttee and provide advice and engage in
di scussi ons about the project?

ROBERT PATTI SON:  Yeah. And around
this time, and | can't renmenber when it was, the
Cty, as | recall, expressed the view that they
didn't feel they needed 10 s input anynore. And so
| did stop attending ESC neetings. | don't
remenber exactly when it was, but it was around
this time, maybe a little after, maybe a little
bef or e.

KATE McGRANN:  What | ed to that

decision on the part of the CGty?
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ROBERT PATTI SON: | guess you'd have to
ask themthat.

KATE McGRANN:  What did you under st and
|l ed to that decision on the part of the Cty?

ROBERT PATTISON:. Well, all I wll say
I's, the deal was structured -- like the one big
pi ece of advice that | gave in the several years
that | attended ESC, was on the question of
rewiting the mlestone paynents.

No offence to ne, but | think ny
attendance at those neetings was becom ng ki nd of
superfluous. The deal was set, they were well done
in the way of execution. They had what -- they
were confident, what certainly appeared to ne, was
an excellent, you know, owner's team executing the
project. And, you know, they were all over it.

So | think there was just a feeling
that -- ny feeling is that the benefit to having
sonebody from1Oin the roomwas pretty limted on
that particular project at that particular tine.

KATE McGRANN: | see that ny co-counsel
has appeared on the screen. And | had said that
this would be a collaborative interview, so |
wondered if she had a foll owup question that she

wanted to pose before | continue.
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EMLY YOUNG | did. | was wondering
whet her the Menorandum of Under st andi ng between the
City and 10O was termnated at that point in tine?

ROBERT PATTISON: | don't recall.

EMLY YOUNG Do you recall that it
provided, | believe, for 10Oto continue to advise
the CGty, at least until operations started?

ROBERT PATTISON: | don't recall off
the top of ny head.

EMLY YOUNG (kay. | just wanted to
ask whet her there was any el enent of oversight by
t he Provincial Governnment that was behind 10 s
I nvol venent as wel | ?

You described the decision to end 10 s
I nvol venent as entirely resting on the Gty, but
was there any sense in which the Province m ght
want 1O to remain involved to be able to be sort of
another information provider to it?

ROBERT PATTI SON:  You' d have to ask the
Provi nce what they wanted, but there was no el enent
of that in our mandate. W were explicitly and
expressly not a Crown agent for the purpose of this
engagenent .

And, you know, it's interesting, the --

| would say that to a large extent, the role of 10O
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1| during the inplenentati on phase was an accommbdati on
2| that the Gty made to us rather than the other way
3| around. You know, they felt, and we certainly had
4| no reason to disagree with this, that they were
5| fully conpetent to deliver the project. It was
6| their asset, they were the signatory, we were not
7| there on behalf of the Province, we were there, you
8 | know, as a service provider to them
9 And quite frankly, one of the reasons
10 | we wanted to be involved was because we had ot her
11 | transit projects comng, and we wanted to have
12 | sight into those things.

13 So, you know, as | say, we had a very,
14 | very light touch through all of that period. "Al

15| of that period", neaning, fromthe tinme of

16 | financial close, through our involvenent.

17 KATE McGRANN:  When did the Gty advise
18| IOthat it no |onger needed its advice?

19 ROBERT PATTISON: | don't recal

20 | exactly when that happened.

21 KATE McGRANN:  General ly, can you hel p
22| me out wth it?

23 ROBERT PATTISON: | want to say '16,

24 | 17, mght have been '15. So sonewhere fairly late
25| in the project.
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uT SARI T BATNER. W can give you
sonet hing nore precise around that if you'd

way of undert aki ng.

KATE McGRANN: That w || be hel pful,

t hank you.

What di scussi ons preceded the

communi cation that 10 s advice is no | onger
by the Gty?

ROBERT PATTISON: | don't recal
specifically. 1In fact, | don't recall at al

KATE McGRANN:  How was this
communi cated to Infrastructure Ontari o?

ROBERT PATTI SON: Sitting here,
recal | .

KATE McGRANN: Was it the case t
this decision by the City ended all of
Infrastructure Ontario's involvenent in the
proj ect ?

ROBERT PATTI SON: Again, | don't

renenber whether it was before or after we were

havi ng the di scussions on Stage 2. It m ght
been before, so if that were the case, then

say, nho.

KATE McGRANN:  And just to be clear.

Was it the case that this decision ended all

li ke by

needed

| don't

hat

have

' d

of
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1| Infrastructure Ontario's involvenent in Stage 1 of
2| the project?

3 ROBERT PATTI SON: | believe so.

4 And again, you know, did | ever get

5| calls fromthe project team about this or that

6| issue? | don't renmenber when | last had a

7| discussion wth anybody on the project team

8 Again, this is in the context of, I'm
9| in a business where people regularly call ne up and
10 | say, "hey, Rob, have you seen this? Wat do you

11 | think about that?" That sort of infornal

12 | discussion. So | can't renenber the last tine |

13 | had one of those informal discussions with sonebody
14 | at the Gty.

15 KATE McGRANN:  Prior to the Gty

16 | advising Infrastructure Ontario that it didn't need
17| 10 s advice anynore, did the City ever consult wth
18 | Infrastructure Ontario on the application of the

19 | Project Agreenent to issues, disagreenents or

20 | disputes that it was having with RTG?

21 ROBERT PATTI SON: | know those sorts of
22 | topics cane up fromtine to tine in ESC neetings,
23| and again, I'mnot sure |I'd characterize it as

24 | disputes, but, "hey, what do we think the contract
25| says about X or Y issue?" | know |'ve had those
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di scussions, but | can't think of particular
exanpl es.

KATE McGRANN: So canme up in ESC
nmeetings. Was | O consulted outside of ESC neetings
on any issues, disagreenents, disputes with RTG?

ROBERT PATTI SON:  Yeah. And again
whet her it was disagreenents or disputes, | don't
know. But | know |I've had calls fromtine to tine
fromthe project director, or the person in charge
of the project, | don't know what the title of the
person woul d be.

| think there was Steve Cripps, and |

can't renenber there was sonebody el se, you know,

again, informal calls, "hey, Rob, what do you think

of this?" | don't recall, "we've got this
di spute", you know, "we need help." | don't
remenber anything |ike that.
KATE McGRANN: So you don't renenber
what the topic of the request for advice or --
ROBERT PATTI SON:  No, not -- no.
KATE McGRANN: Do you recall providing
any views or advice that were not followed by the

Cty?

ROBERT PATTISON: Nothing |I can think of.

KATE McGRANN:  And when the Gty
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advi sed Infrastructure Ontario that it no | onger
needed its advice, did you have any thoughts,
guestions, concerns in your mnd about whether that
deci sion was made as a result of views, opinions or
advice that 10 was sharing with the Gty?

ROBERT PATTI SON:  That never occurred
to me, and | don't believe that to be the case.

KATE McGRANN: Can you speak to the
approach taken to the selection of the vehicle
provi der for Stage 1?

ROBERT PATTI SON:  Can you be nore
specific?

KATE McGRANN:  So ny first question is,
Is this an area that you have know edge of ? |[|'ve
got questions about the PSCS, for exanple, or the
decoupling of the vehicle provider fromthe RFP
nore generally. 1Is it a good idea to pose these
gquestions to you, or should I be asking sonebody
el se?

ROBERT PATTI SON: Depends on the
guestion. |'ve got sone recollections of it.

KATE McGRANN: Do you recall whether
there were any concerns on 1O s part about the
| evel of specificity in the PSOS for the vehicles?

ROBERT PATTI SON:  Yes.
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KATE McGRANN: Can you tell ne about
t hose concerns?

ROBERT PATTI SON:  Yeah. So ny view
was, and our view was, | think as |10 generally,
that in an output spec, you try as nuch as possib
not to put engineering requirenents in the output
spec.

Proj ect Co has engineers, you know,
we' ve tal ked about that. So tell what the out put
s that you want, and go and do it.

One of the challenges wth putting
engi neering requirenents on the vehicle is that,
you know, if you change the vehicle, you're
changi ng the vehicl e.

And ny understandi ng, and | coul dn't
give you an exanple of this, but ny understandi ng
I s that when you, you know, the vehicle is a
package that's provided by the vehicle
manuf acturer. And if you inpose a constraint in
it, it mght inpact sonething else, and so that's

chal | enge.

| e

a

KATE McGRANN:  And what was |1 O s view

on the PSCS as it existed in the RFP that went to
mar ket ? Were there any concerns about the |evel

specificity in that docunent?

of
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ROBERT PATTI SON:  Yes. And we
i npl emrented with the City what we called a "Wite
Paper Process”, where we invited the bidders to
tell us where we were being too prescriptive.

KATE McGRANN: | understand that there
were al so going to be design consultation neetings
as between the Cty and the vehicle provider --

ROBERT PATTI SON:  Ri ght.

KATE McGRANN: -- that was ultinmately
chosen. And was one of the purposes of those
neetings to address any questions about
specificity, allow the vehicle designers to raise
alternate possibilities, and kind of enbody what
you get out of a P3, which is the private conpany
bringing their best ideas to the table?

ROBERT PATTI SON:  Yeah, and |I'I| just
split one hair. \Wether it was with the vehicle
supplier or whether it's with Project Co, and the
vehicle supplier is there wwth them | don't recal
specifically.

I'd put it slightly differently. Well,
| put it differently. The design presentation
process is for Project Co to show the progress of
their design. And to -- and it's a part of our

standard process on the 1O And it's neant to give
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the owner an insight into whether the bidders are
interpreting the PA correctly, and applying the
PA correctly, and they're headed towards a
successful bid. You know, because the last thing
you'd want is sonebody m sunderstands the spec and
I s nonconpliant, and you | ose a bidder over a

m sunder st andi ng.

That's a well established part of our
process. The process also, at the tine and |
believe on Otawa, includes the ability for bidders
to propose innovations, neaning, things that don't
conply with the output spec that can be proposed
and accept ed.

And, the one thing that | believe was

new to this process, and it was an idea | had been
pronoting for sonetine, and | can't renenber if it
was i npl enented because | suggested it, or it just
happened to be sonebody el se had the sane idea.
But again, this White Paper process, it's an
anal ogy to what we do. Part of the in-nmarket
process i s, the bidders nake coments on the
contract and the risk allocation.

This was, "tell us where we got the
out put spec wong. And where we've been too

prescriptive, or where we've otherw se done
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sonething that's going to lead to a bad result".

And that was successful. And | would
say as well, this wasn't a debate as nuch between
the Gty and 1O, as between the -- is it CIP, the

engi neers, the technical advisor and, actually,
folks wthin O and folks within the Gty.

Sorry, go ahead.

KATE McGRANN: The design consul tati on
neetings, do they also, in addition to the
rati onal e that you provided, they also provide the
opportunity for the shake-out of any potenti al
| ssues with the Project Agreenent, the PSGCS, |ike
what you did with the Wite Paper?

ROBERT PATTISON: So the DPMs, the
design presentation neetings are for the nost part,
| don't want to say exclusively, because the
conversation would sonetines go a little bit beyond
t hat .

But they're about the design and design

conpliance and the progress of that. There would

be separate neetings about the PA | can't renenber
whet her we had Wi te Paper neetings. | know we had
several -- when the Wite Papers cane in, we had

several very intensive sessions wth it anongst the

Gty, 10 CIP, about which recommendations to
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accept .

But | don't recall whether we actually
had neetings with the bidders about their feedback
to the Wiite Papers.

KATE McGRANN:  It's ny understandi ng
that Alstomas RTG s vehicle supplier, cones in
quite late in the process; is that accurate?

ROBERT PATTISON: | don't recall.

KATE McGRANN: Do you recall if Al stom
as RTG s vehicle supplier, had the opportunity to
go through all of the different DPMs, Wite Paper
process, neetings with the City, etcetera, that
were envi sioned for the vehicle provider for the
successful bidder?

ROBERT PATTISON: | don't recall.

EMLY YOUNG If | can just junp in,
Kat e.

| was wondering if M. Pattison can
clarify. Wen you previously said that the Wite
Paper process was successful; could you describe
what you nean by "success" there?

ROBERT PATTI SON:  Yeah, | think that
there were -- | think that there were things that
had been overly prescriptive in the output spec

when it went out the door, that were corrected.
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O sorry, "corrected" is the wong
word. \Where a nore perfornance-based spec was
achi eved, or where constraints that didn't need
be there, were renoved. So | felt, yeah, you k
whet her | agreed whet her they want far enough,

not sure. But | think, or as | recall, great

progress was nade. And, you know, a |lot of eyes

were on it, it was good debate, and sone of the

things | was convinced, and sone of the things they

were convinced as in any good professional debate.

Sorry, you're on nute.

EMLY YOUNG Thank you. So it sou
| i ke you don't recall whether all of the concer
that you had at the begi nning about specificity
were resolved with that process?

ROBERT PATTI SON:  Yeah. And let ne

just quibble with one thing. |'mnot an engi neer,

and so in ny, you know, in ny career, |'ve spent a

| ot of tinme reading technical reports, for
I nstance, in ny capacity as a |awer. And so |
famliar with technical issues, but I"mnot a

techni cal expert.

Typically, ny issues would be expressed
as questions. And sonetines there would be great

sceptici sm behind those questions, and soneti nes

to
now,

"' m

nds

ns

"m
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it's, you know, just a real, "hey, do you need this
or not ?"

And so I'll, you know, I'll give an
exanple. As | recall, the output spec required

t hat the deadwei ght of the vehicles be not nore
than 42,000 kil ogranms, or sone nunber, in nmy nmenory
it's 42, 000.

And that was, as | recall, that was a
debate. And | think -- | believe as a result of
the Wiite Paper process, that was taken out. That
was a conpletely pointless constraint.

KATE McGRANN: Wth respect to the
mai nt enance paynent nechani smfor the mai ntenance
period, | understand that there are penalties and
deductions that are built into that nmaintenance
paynent nechanismthat are intended to act as
I ncentives on the maintainer; is that fair?

ROBERT PATTI SON:  Yeah.

KATE McGRANN: Was it the intention
that those penalties and deductions could outstrip
the total nonthly paynent to be rolled over into
t he next nonth?

ROBERT PATTI SON:  Absol utely. Oh,
excuse ne. Rolled over into the next nonth.

| don't know about being rolled over
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into the next nonth. But my understanding is that
in this pay nec, as is typical, Project Co could

| ose their entire nonthly paynment in a individual
nont h.

KATE McGRANN: Was it your
under st andi ng beyond | osi ng the nonthly paynent,
penlites and deductions could be racked up and
applied to the next nonth, such that as you nove
into the next nonth, day one, you are already --
you' re already suffering paynents and deducti ons
bef ore you' ve taken a step out the door kind of
t hi ng?

ROBERT PATTI SON:  What | do know is
that certain points, so failure points, for
I nstance, which | believe noved towards default and
term nation, those accrue in addition to financi al
deducti ons being made. They're not penalties,
they' re contractual deductions.

And whet her default in one nonth in
ternms of financial anobunts would spill into the
ot her, that doesn't ring a bell.

KATE McGRANN:  |'m not sure that |
understand the distinction that you're draw ng
t here.

ROBERT PATTI SON: Right. So ny
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understanding is, so in any one nonth, you' ve got
pay back of capital, you' ve got an interest
paynent, it's like a nortgage that's being paid
down.

So an anount for capital and interest.
You' ve got your nmai ntenance paynent for that nonth,
you' ve got -- you nmay have |lifecycle paynents. And

I n that nonth, once you pass a certain nunber of

points, all of that -- and this is where |I'm not
sure. | may be excluding the lifecycle, but I'm
not sure.

But the finance paynent, and the
mai nt enance paynent, and maybe ot her things, you

| ose them conpl etely, you never get a chance to

recover.
In addition to that, there's a point

systemwhich is, which inforns that -- and |'m

not -- forgive ne, |I'mnot an expert on the ins and

outs of the pay nec. But there's points that
accrue that go towards things |ike when a certain
nunber of points accrues, | can term nate the

PA for default, right? This nunber of points is
defined as a default under the PA. And how many
nmonths that is, | don't know.

So that would carry over for want of a
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better termfromnonth to nonth, those accrue from
nonth to nonth, but | don't know about the pay nec
cash deductions fromnonth to nonth being affected
by that; it could be.

KATE McGRANN: So for the point system
that doesn't restart at the end of the nonth?

ROBERT PATTI SON:  Again, sorry. |

tried to answer the question as franed. | don't
know, |like the contract will say what the contract
sai d.

KATE McGRANN: Ckay. And you don't
know whet her the intention in preparing the paynent
mechani sm was such that the financial deductions
coul d be racked up beyond the nonthly paynent and
carried over into the next nonth and applied to the
next nonth?

ROBERT PATTISON: | am not aware of
t hat .

KATE McGRANN:  How were the KPMs for
t he mai nt enance paynents sel ected?

ROBERT PATTISON: | believe that was
devel oped by a worker or work groups. People from
the Gty would have been involved in that, Reno
Bucci and people on his team woul d have been

I nvol ved in that, and John Trai anopoul os woul d have
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been invol ved in.

| m ght have -- sorry, I'msure | was
kept apprised, and | nmay have had input into that,
but not in a level of -- not in any |evel of
detail .

KATE McGRANN:  The nmmai nt enance
obligations in the Project Agreenent, it's ny
under st andi ng that those were | argely subcontracted
fromRTMto Alstom is that consistent with your
under st andi ng?

ROBERT PATTISON: | believe so, but |

couldn't point to a source for that.

KATE McGRANN: Let's cone at it this way.

Was the possibility that RTM woul d
subcontract a large portion of its maintenance
obligations to a third party consi dered when the
Proj ect Agreenent was put together?

ROBERT PATTISON: | wouldn't find it at

all remarkable that they would do that. Let ne put

It that way. But | don't recall. | don't recal
it being -- | don't recall a specific discussion
about that.

KATE McGRANN: |s that sonething that
| O woul d have seen on other DBM DBFM projects it

had wor ked on?
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ROBERT PATTISON: | nean, ny
understanding is that mai ntenance services are
of ten and naybe al ways subcontracted out to a
greater or |esser extent.

KATE McGRANN:  And subcontracted out to
one particular party, as opposed to a variety of
different parties?

ROBERT PATTISON: | don't have an
opi ni on about that.

KATE McGRANN:  What was | O s experience
with that when you were working on this project?

ROBERT PATTISON: | couldn't speak to
| O s experience working on that. O sorry, |
couldn't speak -- sitting here today, | don't know.

KATE McGRANN:  Was there anybody in
particular at 10 who was | ooking at how to
structure the mai ntenance conponent of the DBFM
i n the PA?

ROBERT PATTI SON: Not that | recal
specifically.

KATE McGRANN:  Thi s arrangenent
I nvol ves interfaces between a nunber of parties who
don't have direct contractual relationships with
each ot her.

So, for exanple, OC Transpo as operator
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1| of the system and Alstomas the nmain nmai ntenance
2 | subcontractor -- | can give you sone others if you
3| would l'ike -- but how were those relationships to
4 | be governed? Wat thought was put into that when
5| the PA was being drafted?

6 ROBERT PATTISON: | can't recal

7| specifically, other than the relationship -- other
8| than to say in our typical P3 project, the

9 | mai ntenance and the public service delivery, are
10 | usually split exactly that way.

11 The owner is -- you know, the facility
12 | exists to provide a public service. Wether it's
13 | healthcare for a hospital, or whether it's transit
14 | for an LRT |ine.

15 And so in every case, Project Co is

16 | building and maintaining a facility that will be
17 | operated by the owner, and the owner wants to be
18 | able to operate it, you know, safely and

19 | successfully to deliver the program So there's
20 | nothing at all remarkabl e about that split.

21 And, you know, maybe | don't understand
22 | the question.

23 KATE McGRANN: | think you do.

24 Did 10O do anything differently on this
25| project, to account for the variety of
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rel ati onshi ps that woul d be engaged i n where

there's no direct contractual relationship, that it

had done on any of the other projects that it had

wor ked on.

ROBERT PATTI SON:  Agai n, when you say

the variety of relationships, you nean

subcontracted, naintainer and OC Transpo?

KATE McGRANN: Yes, that's an exanple

from before.

ROBERT PATTI SON:  And again, OC Transpo

Is the Gty, so that's one. You know, the Gty is

one party.

You know, | don't think it would be --
| don't recall it being at all different. And
again, the theory behind DBFMis, the City deals
with one party, and that party organizes it the way
that they organi ze thenselves. But there's a

contractual accountability that goes through that

one party, which is Project Co.

KATE McGRANN:  |'Il quickly check wth

nmy co-counsel to see if she has any foll ow up
guestions on any of that.

EMLY YOUNG Not on that point.

KATE McGRANN: The Conm ssi on has been

asked to | ook at the commerci al and techni cal
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circunstances that led to the breakdowns and
derailments on Stage 1 of OQtawa' s Light Rai
Transit project.

Are there any other topics --

[Virtual connection [ost by the
Reporter].

-- OFF THE RECORD DI SCUSSI ON - -

KATE McGRANN: Any ot her topics or
areas that you woul d suggest that the Conm ssion
|l ook at in its investigation?

ROBERT PATTI SON:  Not that | can think
of , no.

KATE McGRANN:  And t he Conm ssioner has
been asked to nake recommendations to try to
prevent issues |like this from happeni ng again.

Any specific recommendati ons or areas
of recommendation that you woul d suggest be | ooked

at as part of that work?

ROBERT PATTI SON: None that | can think of.

KATE McGRANN:  Counsel, did you have
any foll owup questions that you wanted to ask?

SARI T BATNER: No, thank you.

KATE McGRANN: We are at one minute

past tinme, so we can go off the record.
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Concl uded at 12:01 p.m
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 01  -- Upon commencing at 9:00 a.m.

 02  

 03              ROBERT BRUCE PATTISON:  AFFIRMED.

 04              KATE McGRANN:  Good morning,

 05  Mr. Pattison.  My name is Kate McGrann, I'm one of

 06  the co-lead counsel for Ottawa Light Rail Transit

 07  Public Inquiry.

 08              I'm joined this morning by my

 09  colleague, Emily Young, she's a member of the

 10  Commission's counsel team.

 11              The purpose of today's interview is to

 12  obtain your evidence under solemn declaration for

 13  use at the Commission's Public Hearings.

 14              This will be a collaborative interview,

 15  such that my co-counsel, Ms. Young, may intervene

 16  to ask certain questions.  If time permits, your

 17  counsel may also ask follow-up questions at the end

 18  of the interview.

 19              The interview is being transcribed, and

 20  the Commission intends to enter this transcript

 21  into evidence at the Commission's Public Hearings,

 22  either at the hearings or by way of procedural

 23  order before the hearings commence.

 24              The transcript will be posted to the

 25  Commission's public website, along with any
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 01  corrections made to it after it is entered into

 02  evidence.

 03              The transcript, along with any

 04  corrections later made to it, will be shared with

 05  the Commission's participants and their counsel on

 06  a confidential basis before it's entered into

 07  evidence.

 08              You will be given the opportunity to

 09  review your transcript and correct any typos or

 10  other errors before the transcript is shared with

 11  the participants or entered into evidence.  Any

 12  non-typographical corrections made will be appended

 13  to the transcript.

 14              Pursuant to Section 33 (6) of the

 15  Public Inquiries Act 2009:  A witness at an inquiry

 16  shall be deemed to have objected to answer any

 17  question asked him or her on the ground that his or

 18  her answer may tend to incriminate the witness, or

 19  may tend to establish his or her liability to civil

 20  proceedings at the instance of the Crown or of any

 21  person, and no answer given by a witness at an

 22  inquiry shall be used or be receivable in evidence

 23  against him or her in any trial or other

 24  proceedings against him or her thereafter taking

 25  place, other than a prosecution for perjury, in
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 01  giving such evidence.

 02              As required by Section 33 (7) of that

 03  Act, you are hereby advised that you have the right

 04  to object to answer any question under Section 5 of

 05  the Canada Evidence Act.

 06              If at any point during your interview

 07  this morning, you need to take a break, just let us

 08  know and we will pause the recording.  And we're

 09  going to take a brief break about halfway through.

 10              To begin, would you just provide us

 11  with a brief description of your professional

 12  background as it relates to the work that you did

 13  on Stage 1 of Ottawa's Light Rail Transit Project.

 14              ROBERT PATTISON:  My professional

 15  background is, I'm a lawyer, although I wasn't

 16  practicing at the time.

 17              I was the Head of Infrastructure

 18  Ontario's LRT team, member of the Civil

 19  Infrastructure Group at Infrastructure Ontario, and

 20  I led the team at IO that was responsible for the

 21  Confederation Line project.

 22              KATE McGRANN:  You mentioned IO's LRT

 23  team.  When was that team created?

 24              ROBERT PATTISON:  We were created in

 25  2009.
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 01              KATE McGRANN:  And what did that team

 02  do in between 2009, and when it began working with

 03  Ottawa on the Stage 1 of the LRT project?

 04              ROBERT PATTISON:  During that period,

 05  there were a variety of transit projects that were

 06  being developed by various owners.  And so we were

 07  doing a lot of analysis work and preparing for

 08  those, and budget development on some projects.

 09              We also procured the DBF contract for

 10  the 3.2-kilometre-long UP Express rail spur

 11  connecting Toronto Pearson Airport to the GO main

 12  line.  And that happened, I can't remember exactly.

 13  I think that was 2010 we closed that deal, I

 14  believe.

 15              KATE McGRANN:  And how many people are

 16  on IO's LRT team when it was created?

 17              ROBERT PATTISON:  When it was created,

 18  and forgive me, this is 13 years ago, I want to say

 19  three or four, at the time.

 20              KATE McGRANN:  And did the membership

 21  of that team stay consistent from its inception

 22  through to when that team began to work on Ottawa's

 23  LRT?

 24              ROBERT PATTISON:  No, it evolved over

 25  time.
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 01              KATE McGRANN:  Had IO through its LRT

 02  team or otherwise, been involved in a DBFM delivery

 03  of a light rail transit project prior to Ottawa?

 04              ROBERT PATTISON:  Involved in, yes.

 05  Procured, no; delivered, no.

 06              KATE McGRANN:  Could you explain that

 07  answer, please?

 08              ROBERT PATTISON:  Yes.  So again, we

 09  were involved in things like looking at budget

 10  development, scoping, how to package up the

 11  projects into commercial packages that could be

 12  bid.  Primarily that work during that period was

 13  for Metrolinx.

 14              KATE McGRANN:  And you said you were

 15  involved in -- not procuring, and not something

 16  else?  I missed it, I'm sorry.

 17              ROBERT PATTISON:  Yeah, so the only

 18  procurement that we had been involved in for a rail

 19  project, and it's not an LRT project, was the UP

 20  Express spur.  So that was the only -- sorry,

 21  forgive me.  Sorry, and I've got to think about the

 22  dates here.

 23              Again, not a linear project, but the

 24  Sheppard Light Rail Maintenance and Storage

 25  Facility, that was a procurement that ultimately,
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 01  as I recall, did not close.  We didn't reach

 02  substantial or -- sorry, we didn't reach financial

 03  close on that, which is when the deal becomes

 04  effective.

 05              And I'm struggling to remember.  I

 06  believe that that was before Ottawa.  I believe

 07  that was before Ottawa.

 08              KATE McGRANN:  And was that to be

 09  envisioned to be delivered by a DBFM model?

 10              ROBERT PATTISON:  That was going to be

 11  a DBFM model, yes.

 12              KATE McGRANN:  With respect to IO's

 13  involvement in Stage 1 of Ottawa's LRT, please

 14  explain how IO came to be involved in that project.

 15              ROBERT PATTISON:  I'm not sure about

 16  how we were involved in discussions with the City

 17  of Ottawa.  My involvement commenced in the spring

 18  of 2011, at around the time, or approaching the

 19  time the RFQ, the request for qualifications, from

 20  the City was going to hit the street.

 21              I know that we've been -- I had heard

 22  talk in the hallways that we were interested in the

 23  project, but hadn't really been involved in any way

 24  prior to the spring of 2011.

 25              KATE McGRANN:  Did IO become involved
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 01  before you personally became involved?

 02              ROBERT PATTISON:  As far as I know,

 03  there was no mandate.  It was more in terms of

 04  seeking -- forgive me if you can hear my dog in the

 05  back barking.

 06              It was more in seeking the mandate to

 07  be involved in this transaction.

 08              KATE McGRANN:  Okay, so --

 09              ROBERT PATTISON:  Sorry, yeah, if

 10  there's anything other than that, I'm not aware of

 11  it.

 12              KATE McGRANN:  So others at IO were

 13  involved in seeking the mandate, and you were not

 14  involved in that aspect of the work?

 15              ROBERT PATTISON:  That's right.

 16              KATE McGRANN:  But once substantive

 17  discussions about the actual project started taking

 18  place with the City, were you involved in the

 19  outset of that?

 20              ROBERT PATTISON:  Yes.

 21              Sorry, I should say, I'm not aware of

 22  substantive discussions before that time, I'm not

 23  aware of that.

 24              KATE McGRANN:  Was it the case that IO

 25  was seeking to be involved on its own initiative,

�0011

 01  or was a request made from the City; do you know?

 02              ROBERT PATTISON:  I don't know.

 03              KATE McGRANN:  Was there any

 04  requirement from the Province that this project be

 05  run as a P3?

 06              ROBERT PATTISON:  Not that I'm aware

 07  of.

 08              KATE McGRANN:  At the time that you

 09  became involved, had a decision been made, first of

 10  all, to deliver this project by way of a P3 model?

 11              ROBERT PATTISON:  I don't know what

 12  decisions the City had made or what plans they had

 13  prior to the time we got involved.

 14              KATE McGRANN:  What was the status of

 15  the project in terms of delivery model when you

 16  joined?

 17              ROBERT PATTISON:  I recall that there

 18  was discussion about the model, but I honestly

 19  don't know.  I don't know if the City was still

 20  thinking, or if they had made a decision and they

 21  changed it, I just -- I don't know whether there

 22  was a decision that was changed, or whether this

 23  was sort of the last step in an evolutionary

 24  process, I don't know the answer to that.

 25              KATE McGRANN:  Then more specifically,
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 01  looking at the City's decision to proceed by way of

 02  design-build-finance-maintain -- which we'll refer

 03  to as "DBFM" shorthand throughout this morning's

 04  discussion -- was IO involved at all in advising

 05  the City on which P3 procurement model to choose?

 06              ROBERT PATTISON:  Yes.  And as I recall

 07  we did recommend a DBFM.

 08              KATE McGRANN:  Do you recall what else

 09  was on the table as far as a delivery model?

 10              ROBERT PATTISON:  I believe that

 11  design-build-maintain without financing was on the

 12  table, I don't know if there were other options.

 13  But as I recall, they were considering that.

 14              KATE McGRANN:  Before I ask you some

 15  questions about the basis of IO's recommendation

 16  that the City proceed by way of DBFM, I do have a

 17  couple of questions for you about IO's role more

 18  generally on the project.

 19              I understand that IO typically acts as

 20  an agent of the Crown in the projects that it takes

 21  on; is that accurate?

 22              ROBERT PATTISON:  That is my

 23  understanding, yes.

 24              KATE McGRANN:  What does that mean, as

 25  far as IO's authority and role on the projects in
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 01  which it's acting as agent of the Crown?

 02              ROBERT PATTISON:  You're asking for an

 03  opinion that I'm just going to be really cautious

 04  as a lawyer, I don't know.

 05              I don't know the legal -- so let me

 06  answer that in two ways.  I don't know the legal

 07  aspects of agency in this context.

 08              What I will tell you is, IO was

 09  created, as I understand it, for the purpose of

 10  bringing the good project management discipline to

 11  major capital projects that everybody would

 12  implement if they had the time, if they had the

 13  authority.

 14              And we have a role, for instance, on a

 15  typical project, when we are agent -- again putting

 16  aside the legal aspect of it -- on projects, so

 17  take a hospital, for instance, where like in

 18  Ottawa, the hospital board is the signatory to the,

 19  we call the DBFM agreement, the Project Agreement,

 20  or the PA.

 21              The hospital board, which has its

 22  authority under the Public Hospital's Act, signs

 23  the PA.  Before the RFP is released, the request

 24  for proposals, before the request for proposals is

 25  released, and before the contract is awarded, both
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 01  the IO board, on the recommendation of IO staff,

 02  and the hospital board on the recommendation of

 03  hospital staff, have to approve both of those

 04  steps.

 05              And so it's a parallel veto structure,

 06  and we've been granted that structure for the

 07  purpose of ensuring that the technical, financial,

 08  commercial, legal due diligence for the project is

 09  completed before each of those steps is taken.

 10              KATE McGRANN:  And that was not the

 11  role that IO had in Ottawa, I understand.

 12              ROBERT PATTISON:  No, no.

 13              KATE McGRANN:  From a practical

 14  perspective, can you explain to me the difference

 15  between IO's role in Ottawa, and the typical

 16  approach that you've just described?

 17              ROBERT PATTISON:  So from a governance

 18  and decision-making perspective, all decisions were

 19  ultimately with the City.

 20              From a day-to-day perspective, you

 21  know, the way we conducted ourselves, was the way

 22  we always conduct ourselves.  Which is, we're

 23  trying to deliver the best project that we can.

 24  And when we have debates with the asset owner --

 25  you know, in this case the City of Ottawa -- about
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 01  what the best way to do things is, we work those

 02  debates out.

 03              And in the ordinary course, you know, I

 04  can only think -- like I can only think of one case

 05  where, for instance, before this, our board vetoed

 06  the release of an RFP -- there may be others, I can

 07  only think of one -- and that was actually

 08  temporary while the project was being completed.

 09              Normally, in the vast majority of cases

 10  when we had debates in the ordinary course, we

 11  worked them out.  We escalate them within our two

 12  organizations, if we can't work them out at the

 13  project level, and that's how we operate.

 14              KATE McGRANN:  In Ottawa, you said on a

 15  day-to-day your work was very much the same, you're

 16  still trying to deliver the best projects,

 17  etcetera.

 18              The escalation route that you just

 19  described, was that available on the Ottawa

 20  project?

 21              ROBERT PATTISON:  Yes, it was.

 22              KATE McGRANN:  Was it ever utilized?

 23              ROBERT PATTISON:  I recall one case,

 24  and I'm not sure which case it was.

 25              KATE McGRANN:  Do you recall anything
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 01  about that?

 02              ROBERT PATTISON:  Yeah, and it was a --

 03  it was about a -- yeah, you know, what?  I'm about

 04  99 percent sure, as I'm thinking about it, but I'm

 05  just -- it's a 11 years ago, so I want to be

 06  cautious.

 07              I believe, and I'm confident, and I

 08  could check if I'm wrong.  I believe it was about

 09  the commercial structure for the geotechnical risk

 10  transfer.

 11              KATE McGRANN:  In as plain language as

 12  you can, describe what you're talking about when

 13  you refer to the commercial structure for the

 14  geotechnical risk transfer.

 15              ROBERT PATTISON:  Yes, sorry.  So the

 16  geotechnical refers to underground conditions.  So

 17  rock and soil, and will the structure that's being

 18  built, in this case an underground tunnel, will the

 19  soils and rock and ground conditions support that

 20  structure.

 21              The debate that we, as an organization

 22  had, the City Council had mandated that the risk of

 23  geotechnical conditions be transferred to

 24  Project Co, that it not be retained by the City.

 25              We were getting lots of feedback from
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 01  the bidders, and from the financial markets, that

 02  that was unbankable.  Meaning, bidders would not be

 03  able to get financing for it.

 04              And the City came up with a plan, or

 05  the RIO team, the rail implementation team, came up

 06  with a plan to attach financial and technical point

 07  adjustments to taking that on.

 08              And the concern was that we weren't

 09  sure that we had the authority to recommend that,

 10  because it's putting a specific dollar onto a

 11  specific -- you know, onto a specific outcome.

 12              The idea was certainly super sensible.

 13  The only question was, was the City confident that

 14  they had the authority to do it.  And so the -- as

 15  I recall, that's what that discussion was about.

 16              KATE McGRANN:  So when you say, "we

 17  weren't confident that we had the authority to

 18  recommend it"; who is the "we" you're referring to?

 19              ROBERT PATTISON:  Oh, sorry,

 20  Infrastructure Ontario.

 21              KATE McGRANN:  Help me understand why,

 22  if the City has all of the decision making with

 23  respect to this project, why it matters whether

 24  Infrastructure Ontario has the authority to

 25  recommend that a certain approach be taken and
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 01  not --

 02              ROBERT PATTISON:  Sorry, sorry, forgive me.

 03              The concern that we had was, was the

 04  decision to attach a lot of dollars to a specific

 05  outcome, was it being approved at the right level

 06  within the City.  That was the issue, and that's

 07  what was escalated.  And I think the answer came

 08  back, "yes".

 09              KATE McGRANN:  With respect to the

 10  geotechnical risk transfer, had IO done something

 11  that looked like this on another project before?

 12              ROBERT PATTISON:  We had not had a

 13  project that was like this before.

 14              Sorry, this is going to be a long

 15  answer to a short question.

 16              In our typical project, up until that

 17  time, we're, for instance, building a hospital.

 18  And you take 100 acres of prairie, or 50 acres of

 19  prairie, you turn it into Swiss cheese, you

 20  investigate it.  You drill boreholes to investigate

 21  what's in there.  You disclose that in information

 22  to the bidders during the bid period.  And then

 23  they take the geotechnical risk based on that.

 24              And during the course of that period,

 25  we take feedback from the bidders, that we have
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 01  enough information, we'll sometimes go off and

 02  drill more boreholes, do more tests, depending what

 03  the bidders asked for.

 04              And so we've transferred, and I don't

 05  know if the risk transfer is identical, you'd have

 06  to look at different project agreements from that

 07  period.  But we've transferred a lot of

 08  geotechnical risk to bidders on hospital projects.

 09              Tunneling is different.  You know,

 10  you're underground, and there are safety issues,

 11  the execution of a tunnel, you know, the day in the

 12  tunnel deep underground is technically very

 13  challenging.

 14              And I believe at that time, there had

 15  been major projects elsewhere in the world, where

 16  there had been bad outcomes on tunnels.  And so the

 17  lenders were pretty skittish about it.

 18              KATE McGRANN:  In the hospital and

 19  hospital-type projects that IO had done, was the

 20  magnitude of geotechnical risk transfer similar?

 21              And so to the extent that you can

 22  answer this, are you transferring for practical

 23  purposes with some caveats, all of the risk?  Are

 24  you transferring most of the risk?

 25              ROBERT PATTISON:  I'd honestly say, I
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 01  wouldn't want to hazard a guess without actually

 02  looking at project agreements from that time.

 03              KATE McGRANN:  You mentioned that the

 04  feedback that you were getting from bidders was

 05  that this risk was unbankable.

 06              Can you just help me understand, at

 07  what point in time these conversations are taking

 08  place?  Because I believe that this is built into

 09  the RFP process, so I want to understand how you're

 10  speaking to bidders if the RFP hasn't already been

 11  placed.

 12              ROBERT PATTISON:  I don't know if there

 13  were discussions before, but there were certainly

 14  discussions during the in-market period.  The

 15  "in-market period" is what we call the period from

 16  the time of RFP release to RFP submission.

 17              There were certainly discussions.  This

 18  was a live topic at the time for some period of

 19  time.

 20              KATE McGRANN:  So the discussions that

 21  you're having with the bidders, and the feedback

 22  you're getting is, this is unbankable.  This

 23  feedback is in response to the approach that was

 24  taken in the RFP?

 25              ROBERT PATTISON:  I believe so.

�0021

 01              KATE McGRANN:  And so if I understand

 02  this correctly, the RFP is released, there's the

 03  opportunity for confidential discussions as between

 04  the bidders and the owner.  During those

 05  discussions, the feedback is, "this risk is

 06  unbankable," yes?

 07              ROBERT PATTISON:  Um-hum.

 08              KATE McGRANN:  But ultimately bidders

 09  did take it on in their proposals?

 10              ROBERT PATTISON:  Yeah.

 11              KATE McGRANN:  Were any changes made to

 12  the approach to the geotechnical risk transfer and

 13  response to the feedback that was received during

 14  the in-market period from the bidders?

 15              ROBERT PATTISON:  I don't know -- I

 16  think I would put it this way.

 17              We were -- there were changes made, the

 18  approach did evolve.  And whether it was in direct

 19  response to that, or whether it was, you know, to a

 20  certain extent some of it was the ordinary course.

 21              So for instance, we did conduct

 22  additional geotechnical sampling and testing.  We

 23  ran a process where the bidders asked us for

 24  additional tests, we considered it, and we did

 25  additional testing.
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 01              Again, we've certainly done that on

 02  earlier projects.  I don't remember whether that

 03  was baked in on day one, or whether that was

 04  done -- you know, whether that was contemplated in

 05  the original RFP process, or whether that was in

 06  response to a request from bidders.

 07              KATE McGRANN:  You mentioned that --

 08              ROBERT PATTISON:  Sorry, if I could

 09  pause for just a moment.

 10              My earlier sort of confusion about, was

 11  this the escalation?  I just want to say, I don't

 12  know if that was formally escalated under the

 13  process.  That's why I was sort of hesitating

 14  earlier.  The discussion went up, I don't know if

 15  it was, this is a dispute.  It was just, it went

 16  up, because we wanted to resolve the issue.  Sorry,

 17  forgive me.

 18              KATE McGRANN:  No problem.  I will jump

 19  around in time during my questions, and I'm happy

 20  for you to jump around in time during your answers.

 21              You mentioned that there were points

 22  attached, I think financial and technical points

 23  attached to the acceptance of geotechnical risk,

 24  and I just want to make sure I understand that.

 25              Could you just explain it, generally,
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 01  how that worked?

 02              ROBERT PATTISON:  I'd have to go back

 03  and look at the document.  But as I recall, very

 04  broadly speaking, so there's two things.

 05              You have technical points, if I'm a

 06  bidder I want to get as many technical points as I

 07  can.

 08              And you have a net present value score,

 09  and I want my net present value to be as low as it

 10  can be.

 11              And as I recall, the broad thrust of

 12  the scheme was that the more risk you took, the

 13  more technical points you got, and the -- either

 14  the lower your NPV, your net present value is

 15  considered to be, or the more net present value

 16  points you got.

 17              The scoring is a little intricate, the

 18  math is sometimes intricate.  But that's my broad

 19  understanding of the scheme.  But the RFP on close

 20  day would describe what the actual scheme was.

 21              KATE McGRANN:  With respect to changes

 22  made to the approach to geotechnical risk in the

 23  RFP during the in-market period, any adjustments or

 24  amendments to the scoring scheme that you just

 25  described to us?
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 01              ROBERT PATTISON:  This was the issue

 02  that we were -- that we questioned whether the

 03  project team had the authority to make that

 04  decision.

 05              Because, again, the RFP will tell the

 06  story, but I think the credit, either an NPV, or in

 07  real dollars, was on the order of, I think it was

 08  on the order of ten figures.

 09              KATE McGRANN:  Was the question that --

 10  I'll call it "elevated" as opposed to "escalated".

 11              ROBERT PATTISON:  Yeah.

 12              KATE McGRANN:  The question that was

 13  elevated, was that question resolved before the RFP

 14  was released?

 15              ROBERT PATTISON:  No, this was while

 16  we're on the street.

 17              Yeah, so the idea of giving incentive

 18  through points, in other words, through the

 19  evaluation process, to taking on the risk and

 20  giving the opportunity for bidders to choose which

 21  risk level they wanted, that was an idea that came

 22  from the City during the in-market period.  And

 23  that was, as I recall, in response to, specifically

 24  to the bidder feedback.

 25              KATE McGRANN:  Okay.  So just to make
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 01  sure I understand.  When the RFP goes to market

 02  initially, it doesn't include a point scheme as

 03  related to the geotechnical risk, the point scheme

 04  is introduced during the in-market period?

 05              ROBERT PATTISON:  Again, the document

 06  would tell, but I don't recall that it included

 07  that.

 08              KATE McGRANN:  Has IO been involved in

 09  any projects that have a tunnelling component since

 10  the Ottawa Stage 1 project?

 11              ROBERT PATTISON:  Yes.  Yes, we have.

 12              KATE McGRANN:  And has an approach

 13  similar to that in Ottawa, the more or less full

 14  transfer of the risk on a point system or

 15  otherwise, been done on any of those projects?

 16              ROBERT PATTISON:  No.  Sorry, I should

 17  say, the only projects -- so the projects that I'm

 18  familiar with are the Eglinton Crosstown, where the

 19  tunnel was actually built under a separate

 20  contract.

 21              It was also a tunnel boring machine

 22  type of tunnel, it was a bored tunnel.  That was

 23  done under a separate contract with the owner, and

 24  then Project Co took on that tunnel.

 25              Now, Project Co accepted the
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 01  maintenance risk of that tunnel having been built

 02  for 30 years, you know, for the 30-year maintenance

 03  period, but it was a very different scheme, or very

 04  different arrangement, because the tunnel was

 05  already built.  And I don't know -- I don't know

 06  the risk transfer of the Metrolinx contract with

 07  the tunnel contractor off the top of my head.

 08              KATE McGRANN:  Okay.  And just to close

 09  out that question.  On the Eglinton Crosstown

 10  piece, I understand it that the tunnel was built

 11  using a separate contract.  Would it have been an

 12  option to take an approach similar to the one taken

 13  in Ottawa on Eglinton Crosstown?

 14              ROBERT PATTISON:  Sorry, I'm only

 15  struggling because I don't -- the contractual

 16  structure was just completely different.  It wasn't

 17  a P3, there were no lenders involved on the part of

 18  the contractors.  There were two different

 19  contractors, one for east and one for west.

 20              So other than, you know, as a sort of

 21  law school exam question, I'd be guessing, it would

 22  be a hypothetical.

 23              KATE McGRANN:  Is it fair to say that

 24  since Stage 1 of Ottawa's LRT, IO hasn't worked on

 25  a project where there was an opportunity to take
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 01  this approach again?

 02              ROBERT PATTISON:  We have tunneling

 03  projects underway right now that I just don't have

 04  sight of, just because I've moved out of projects.

 05              KATE McGRANN:  Would you be able to

 06  find out whether this approach was considered or

 07  taken on any of those tunneling projects?

 08              ROBERT PATTISON:  I could find out if

 09  it was taken, those projects that are on the street

 10  or that have closed.  So I could find that out.

 11              I think finding out whether it was

 12  considered would probably require asking a hundred

 13  people for their recollections of a year.

 14              So I'd be happy to give an undertaking

 15  to find those project agreements that are --

 16              SARIT BATNER:  Why don't we do this,

 17  Kate.  We understand what you're asking for, leave

 18  it with us.  Let us see what's involved and then we

 19  can figure out what we can answer, or come back to

 20  you to tell you what our issue is around it.

 21              KATE McGRANN:  For sure.  Just so that

 22  it's clear on the record, because I know everyone

 23  has a million things to do on their to-do list.

 24              We'd be interested in understanding

 25  whether on any of the tunneling projects that IO is
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 01  involved in since the Ottawa LRT, whether a similar

 02  approach to geotechnical risk was taken.

 03              In particular, whether there was a full

 04  or near full transfer on a points basis or

 05  otherwise.

 06  U/T         SARIT BATNER:  Great.  So leave that

 07  with us.  We won't undertake to answer it, but

 08  we'll undertake to make some inquiries and to

 09  either answer, or come back to you with what the

 10  situation is.

 11              KATE McGRANN:  Okay.

 12              Were there any discussions at any time

 13  prior to the selection of RTG as the preferred

 14  proponent about potential impacts on the project if

 15  the geotechnical risk materialized?

 16              ROBERT PATTISON:  Sorry.  Restate, or

 17  repeat the question.

 18              KATE McGRANN:  Sure.  Any discussions

 19  about the impact on the project if the geotechnical

 20  risk materialized and was borne entirely by the

 21  private partner?

 22              ROBERT PATTISON:  We certainly had

 23  discussions about what would happen if the risk

 24  expressed itself.

 25              You know, the first thing to remember
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 01  is, this is a underground environment where there's

 02  people working during construction, and where

 03  there's going to be users riding the trains once

 04  the tunnel is built.  And so the number one

 05  question is:  Can this be done safely?

 06              And then distinct question:  Okay, now

 07  having satisfied ourselves it can be done safely;

 08  then, yeah, how do you deal with the risks of that?

 09              And so for instance, typically, on a

 10  major project like this, risks of catastrophic

 11  failure, you know, God forbid, death, damage,

 12  destruction, are typically insured and insurable

 13  risks.

 14              And so nobody -- no Project Co will

 15  price into their bid, the cost of catastrophe.

 16  They have insurance advisors, you know, the City

 17  has insurance advisors, and people get themselves

 18  happy that if a catastrophe were to happen, that

 19  the financial aspects of it, are dealt with that

 20  way.

 21              KATE McGRANN:  From a partnership

 22  perspective, any discussion about the impact on the

 23  partnership relationship if the risk were to

 24  actualize?  And one partner bears all of the risk?

 25              ROBERT PATTISON:  I can't remember it
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 01  being framed in those terms.  As you frame that

 02  question, nothing jumps to mind.

 03              KATE McGRANN:  Is it part of IO's

 04  approach to look at how the partnership

 05  relationship will likely play out on any particular

 06  P3 project that it's working on, and try to foresee

 07  potential tensions and address them as best they

 08  can at the outset?

 09              ROBERT PATTISON:  So we typically

 10  evaluate at the -- and I can't remember whether

 11  it's typically at the RFQ or RFP stage.  But we

 12  typically evaluate the Project Co's approach to

 13  teaming; are they going to gel as a group.

 14              Often, as was the case in Ottawa,

 15  Project Co is a team of several different

 16  companies.  And so, you know, that's one of the

 17  things that we look at.

 18              In terms of our relationship with

 19  Project Co, we -- sorry, I'm -- it's going to be a

 20  long speech.

 21              You can only -- so I can write the

 22  perfect contract, right?  Like, you know, somebody

 23  said this to you a hundred times before.  Like once

 24  you've done your first year of law school, you can

 25  write the perfect contract, the perfect one-sided
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 01  contract nobody is ever going to sign.

 02              And when IO was created, and I have

 03  been there since almost the beginning.  When IO was

 04  created, this was a fairly new model to Ontario.

 05  And we were building the market.  And so the

 06  mandate was to push as much risk as we can to

 07  Project Co and no more.

 08              And it's, you know, the idea is to find

 09  that balance point where every risk that is best

 10  controlled by Project Co, in terms of their ability

 11  to influence it, is also owned by Project Co under

 12  the contract.

 13              And the theory behind a P3, or as we

 14  called them at the time, "AFPs".  The theory behind

 15  that is, you've got the design-builder, who like

 16  any design-builder, wants to win the project by

 17  bidding the lowest price.  You've got the

 18  maintainer, who's responsible for 30 years to

 19  maintain whatever is built.  So they're going to be

 20  breathing down the neck of the design-builder to

 21  make sure that it's safe, durable, high quality,

 22  reliable, maintainable.

 23              You've got the equity providers, who

 24  are typically, and I think probably always, related

 25  to the design-build or maintainer, you know,
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 01  amongst them.

 02              And you've got the lenders, who are

 03  adverse interest to all of them, and who are

 04  lending money, and whose return is not anywhere

 05  near that of either the, you know, the

 06  design-builder or the equity provider.

 07              And so with all of those eyes, they're

 08  going to -- they will be taking a lot of risk, and

 09  pricing that risk, and ideally making a healthy

 10  profit to take that risk.  And when they build

 11  profit contingency risk into their price, if a

 12  shock presents itself, you know, an unforeseen

 13  condition -- again, in a hospital, like you're not

 14  going to have a tunnel collapse, because you're not

 15  building a tunnel.  You might find a giant boulder,

 16  or you might find a buried swamp you didn't expect

 17  to find in a particular spot, "okay, it's money"

 18  and your cost goes up.

 19              And so all of which to say, the model

 20  is about pushing risk, but it's also not -- because

 21  Project Co is a special purpose entity that has

 22  only one business, and that business is to deliver

 23  this project, you don't want to be in a situation

 24  where they take on a risk that they could never

 25  absorb or pay for out of their own pocket.
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 01              And so you make -- we have to assume

 02  that these very sophisticated entities that are on

 03  the other side of these deals, understand their

 04  risk, can price it, and will not take a risk that

 05  they can't honour.

 06              KATE McGRANN:  I think you said that

 07  you're transferring risks to Project Co, that are

 08  best controlled by Project Co; do I have that

 09  right?

 10              ROBERT PATTISON:  Right, yeah.

 11              KATE McGRANN:  And so what was the

 12  thinking on why the geotechnical risk on the Ottawa

 13  project was best controlled by the consortium?

 14              ROBERT PATTISON:  Sure.  Because the

 15  geotechnical conditions exist, they are what they

 16  are.  And Project Co are the ones who are going to

 17  be down there doing the work.

 18              And keep in mind, again, safety is

 19  number one, like nothing else comes close to safety

 20  as a priority.  One of the key parts of this,

 21  there's the financial incentives, there's the

 22  commercial and legal incentives, there's the risk

 23  transfer.  But at the heart of it, there is a team

 24  of engineers who have a ethical and professional

 25  duty to ensure that they execute something that is
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 01  safe, and that they design something that is safe.

 02  And that group is embedded with the design-build

 03  team, and so as they're going minute-by-minute

 04  through the ground errors, they encounter things,

 05  they're the ones best set up to plan for it, to

 06  have a contingency, to have actual plans if

 07  anything goes wrong.

 08              And the owner, as on any project, you

 09  know, on a traditional project where the owner

 10  hires an engineer and hires a contractor, and those

 11  two work together, they're both, in a way, at arm's

 12  length from the owner.

 13              They've got their own incentives, but

 14  the engineers in that case have their own

 15  professional accountability as well.  But they're

 16  not embedded with the contractor, the way they are

 17  on a DBFM.  And so the best ones to plan for the

 18  day-by-day, the experts in what actually happens in

 19  that tunnel, are Project Co.

 20              And so, for instance, the way it was

 21  described to me, when the first -- I'm going to say

 22  sinkhole, I don't know if that's what it was -- but

 23  there was an event where there was a tour going on,

 24  and I don't know who was there, but it was people

 25  who were not part of Project Co, I think it was
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 01  City representatives, maybe some other people.

 02  They were down in the tunnel at the east -- I get

 03  turned around in Ottawa.  On the side of the canal,

 04  on the opposite side from where the big hotel is.

 05              Anyway, when that happened, there was a

 06  team down there, the way it was described to me

 07  was, the DB JV's senior person looked up, saw

 08  something come down off the ceiling, said,

 09  "everybody out."  And everybody was out within

 10  minutes.

 11              There was tape put around, you know,

 12  bah, bah, bah, bah.  These folks are experts that

 13  are qualified on the notion that -- or they're

 14  qualified on the basis of being experts in what

 15  they do.  And by transferring the commercial risk

 16  to somebody who also has the technical expertise,

 17  the ethical duties, and so on and so forth, you get

 18  the best outcome.  That's the theory behind the

 19  model.

 20              Sorry, I should say, if it wasn't clear

 21  in the story I told.  But the whole point was,

 22  there was a whole system, from the moment that guy

 23  said, "out".  A system went into place that they

 24  had planned that was executed.  That's the way it

 25  was described to me.  I don't know how true that
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 01  is, but that's the way it's been described, and I

 02  believe it to be true.

 03              KATE McGRANN:  I'm thinking about this

 04  from a partnership perspective over the life of the

 05  project.  For starters at the time, do you know if

 06  there was any consideration given to, okay, makes

 07  sense to transfer a good portion of this risk to

 08  the private partners for all of the reasons that

 09  you have just described.

 10              Does it also make sense for the City to

 11  retain some element of that risk to incentivize

 12  partnership behaviour, the best interests of the

 13  project should the risk come true?

 14              ROBERT PATTISON:  So again, so I'll

 15  step back.  I will say that based on my experience,

 16  and I've spent -- other than the period that I was

 17  in projects -- I've spent all of my career in sort

 18  of construction contracts, and much of that career

 19  in construction, in dispute resolution.

 20              I believe that the best way for

 21  partners to have a partnership relationship, is to

 22  have a clear contract.  Figure out upfront what

 23  risks they each can take, and then honour their

 24  contract.

 25              That being said, in my view -- so here
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 01  is the elements of contractual liability, right?

 02  Something happened, right?  Did something happen?

 03  Or, something is alleged to have happened.  If it

 04  happened, if it is true that that thing happened,

 05  would it fall within the words of the PA, the

 06  Project Agreement or the contract?

 07              If that thing happened, and it were

 08  within the PA, did it cause some impact?  Did it

 09  delay Project Co?  Did it cost them money?  Did it

 10  lead to damage, whatever.  And, how much was that

 11  impact?

 12              And if you have all of those things,

 13  you have contractual entitlement under the contract

 14  and it sits with one party or the other.

 15              In all of those, there is potential

 16  uncertainty in a typical case, right?  Often, in

 17  things like geotechnical disputes, these are

 18  matters of professional opinion, right?  What you

 19  have is, something happened, soil slumped or

 20  whatever, you're reconstructing and you're forming

 21  an opinion about what happened.

 22              And sorry, the reason I say that is, in

 23  contractual interpretation, what do the words say?

 24  Did this thing fall within it?  Was it on the

 25  critical path?  You know, did it delay Project Co?
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 01  Did it actually cost them money versus what they

 02  actually always expected to spend versus what their

 03  schedule might say.  There's room for uncertainty

 04  and debate in all of that.

 05              And I think that the partner-y

 06  behaviour is one -- if something rests on my side

 07  of the table, if it's a retained risk that's

 08  expressed itself, then my enlightened self-interest

 09  is not to go into defence mode when a claim

 10  comes -- I mean, you reserve your rights, you

 11  protect your rights, you know, we're responsible

 12  for the public purse -- but it's to say, "great,

 13  tell me more".  And if there's a liability, then I

 14  honour that liability, you know, joyfully.

 15              Typically, in each element of that,

 16  "well, okay, I believe the thing happened.  I

 17  believe it's captured by the agreement".  I can't

 18  think of a case of any complexity, where the fact

 19  of the impact, or the amount of the impact wasn't

 20  genuinely a matter of good faith debate, right?

 21              Because again, a lot of these things

 22  are unknowns that you're trying to reconstruct

 23  afterwards.

 24              So all of which to say, I think to be a

 25  partner, you honour your contract; you aren't a
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 01  jerk about it when a claim is made.  In fact,

 02  you're never a jerk about it.  And that's how you

 03  do it.

 04              In fact, I think one of the -- you

 05  know, the notion of sort of taking back risks to be

 06  friendly or a partner-y, I just -- I don't

 07  understand it.  Much better, to have a debate

 08  upfront:  What risk can you take, bidder, or can't

 09  you?  And we'll hold you to that, so you better

 10  build it into your price.  You better have a

 11  contingency, because more in sorrow than in anger,

 12  we can't help you with that.

 13              Subject to those uncertainties and, you

 14  know, there's often room -- you know, I think

 15  uncertainty drives the ability to be partner-y and

 16  to pay compensation, or to recognize potential

 17  liability, often more than certainty does.

 18              KATE McGRANN:  On this project --

 19              ROBERT PATTISON:  Yeah.

 20              KATE McGRANN:  -- any discussion about

 21  whether some sort of sharing of the geotechnical

 22  risk between the private partner and the City would

 23  be in the best interest of the project?

 24              ROBERT PATTISON:  Again, as you've

 25  framed the question, I don't know.  There was lots
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 01  of discussion about what was the right thing to do

 02  for the project.  There was buckets of discussion

 03  about that topic.

 04              KATE McGRANN:  And in those buckets of

 05  discussion, any discussion about the sharing of the

 06  geotechnical risk between the City and the Private

 07  Co?

 08              ROBERT PATTISON:  Well, yes.  Because

 09  of the fact that what ultimately made it into the

 10  RFP had, if I recall, three different variations of

 11  that risk transfer.  So it was definitely discussed

 12  and something was implemented.

 13              KATE McGRANN:  What factors would have

 14  weighed in favour of a sharing of that risk?

 15              ROBERT PATTISON:  So the factor that

 16  would share in favour of retaining a risk is that

 17  you, all things being equal, would expect a lower

 18  bid day price from your bidders.

 19              So the day you open the envelopes, or

 20  the day you sign the contract, the PA, your price

 21  you might expect it to be lower than it otherwise

 22  would be.

 23              The downside of that is, the reason

 24  it's lower is because if the risk that you've

 25  retained expresses itself, then you're going to
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 01  have to find money to do that.

 02              KATE McGRANN:  Any discussions about

 03  upsides/downsides of potential sharing of the

 04  geotechnical risk, that were not focused on the

 05  price of the contract?

 06              ROBERT PATTISON:  Yes.  There was

 07  discussion of what's called a "Geotechnical

 08  Baseline Report".  And so the notion of a

 09  geotechnical baseline report is, it is a mechanism

 10  for the contractual allocation of risk.

 11              And what you do is, you say "for the

 12  purposes of your bid" -- and there's a methodology,

 13  there's an international standard.  "For the

 14  purposes of your bid, assume that these are the

 15  geotechnical conditions that you're going to

 16  encounter".

 17              And the GBR is informed by the actual

 18  information that the owner has about the subsurface

 19  conditions.

 20              And again, let me just pause for a

 21  moment, just to be super clear.  The big challenge

 22  with subsurface is, you put drill holes, you put

 23  needles into the site.  You're always, you know,

 24  orders of magnitude away.  You're sampling and

 25  you're using geostatistics and all sorts of things
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 01  to iteratively satisfy yourself that you've got a

 02  reliable picture.  But you never ever, ever, ever

 03  believe that it's 100 percent accurate, right?

 04  That's just not the way geotech works.

 05              And so, a GBR says, let's assume this:

 06  The bedrock is at this level; and there's sand at

 07  this level; and there's mud at this level, or

 08  whatever.

 09              And as I recall, it contemplate -- it

 10  requires -- it typically requires the bidders to

 11  baseline certain quantities.  Or I think it may

 12  tell them, usually, to assume certain quantities.

 13              And so when I'm boring a tunnel using a

 14  tunnel boring machine, the way to think about that

 15  is, again, I'm not an engineer, but the way it's

 16  explained to me.  You know the things kids do, you

 17  put an egg in the palm of your hand and you squeeze

 18  it as tightly as you can, and if you do it right,

 19  the egg doesn't explode.  Because I push in on this

 20  side, and I'm also pushing it on that end, and I'm

 21  pushing it all around, and all of those forces

 22  equal out.  That's the way a tunnel boring machine

 23  works.

 24              And what you don't want -- one of the

 25  things you don't want is, if there's a void, right,
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 01  if there's a little area of sand, or if there's a

 02  little area of air or whatever, that pressure, it's

 03  like moving the egg in your hand, the egg

 04  collapses.

 05              And so tunnel boring machines have a

 06  way to monitor for that.  And you inject what's

 07  called "annular grout".  So in the annular space,

 08  the space around the circle.  And the grout fills

 09  in those voids, keeps that tight seal, and there's

 10  a certain quantity of that you would expect.

 11              And when we were discussing GBRs, I did

 12  a little bit of, just sort of online research, and

 13  you know, the way it appeared to me was, a

 14  GBR works really, really well if what you're

 15  fighting over is, did you have 10,000 yards of

 16  grout or 20,000 yards of grout?  And it's a

 17  quantity of purchasing or something.

 18              They don't tend to help resolve a

 19  dispute where, you know, God forbid, there is a

 20  catastrophe and, you know, there's a tunnel

 21  collapse; the TBM is stuck down in the hole, it

 22  takes a year to dig it out and a billion dollars.

 23  Typically, people run to their corners if that

 24  happens, that's what I've read from the research I

 25  did at the time.
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 01              And so -- sorry, another long speech.

 02  What was the question again?

 03              KATE McGRANN:  It was, what kind of

 04  discussions, if any, did you have about upsides/

 05  downsides of sharing of the geotechnical risk

 06  between the City and the private partner that were

 07  not focused on the price of the contract?

 08              ROBERT PATTISON:  That's right.  And so

 09  there was discussion, I think I had a sense at the

 10  time that some of the bidders thought of it as

 11  purely a commercial question and not a technical

 12  one.  And, you know, I think that was a bit of

 13  posturing.

 14              You know, I know I heard bidders say,

 15  "well, how can we design this tunnel without a

 16  GBR?"  And my answer is, you know, "if you're using

 17  a GBR, if your structural engineers are using a

 18  GBR as the basis of a design, then get different

 19  structural engineers."  Because that's not what

 20  it's designed for, it is strictly a risk allocation

 21  mechanism.

 22              And never for a second did I think

 23  that's what their structural engineers were doing.

 24  I think it was, while you're in market, it is a --

 25  there's a lot of back and forth, and the bidders do
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 01  want us to take back risks, and that's in the

 02  ordinary course, you see that in every project.

 03  And so, you know, you're going to hear stuff from

 04  them that they don't believe.

 05              KATE McGRANN:  Just so I understand how

 06  a GBR works, is the idea that a GBR sets out what

 07  is known about the geotechnical condition of the

 08  piece of land in question?

 09              ROBERT PATTISON:  It's a cartoon

 10  version of what is known.  And so it is, for

 11  contractual purposes, let's assume X.

 12              And as I say -- and so essentially,

 13  it's intended to baseline quantities that you can

 14  price -- that you can price by quantity.

 15              And so grout and, you know, I don't

 16  know, other things like that, it's intended to do

 17  that.  It doesn't, and it can't -- and again, an

 18  engineer might disagree with me, but I'd be very

 19  surprised.

 20              It can't form the basis of a design,

 21  because by definition, it's not accurate.  It's a

 22  model of what's under there, it's an

 23  oversimplification, it presumes perfect knowledge.

 24  And we never have perfect knowledge.

 25              KATE McGRANN:  Understood.  I'm trying
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 01  to understand how it deals with the allocation of

 02  risk.  So is it the case, for example, that you

 03  say, okay, let's just assume that this cartoon of

 04  what is known about risk, is actually true.  And if

 05  we run into a known risk, Project Co, that's on

 06  you.  If we run into an unknown risk, there's some

 07  sort of sharing of that risk; is that how it works?

 08              ROBERT PATTISON:  Yes, yes.  And --

 09  yeah.  And I don't recall what the -- I think we

 10  ended up with a version of a GBR on this project,

 11  and I don't remember exactly how we dealt with it.

 12  But that's exactly it.  And as I say, my

 13  understanding is, in the ordinary course, a

 14  GBR works best where there is some quantities that

 15  are likely to vary in the ordinary course.

 16              You know, the sort of thing that won't

 17  stop the project, that isn't a catastrophe, it's

 18  just, we know there's variability down there, we

 19  know you're going to spend less or more on these

 20  things, and we'll agree, you know, here is our

 21  price per yard of grout, and if it's more than X,

 22  congratulations, you get paid.

 23              KATE McGRANN:  So this has been used,

 24  to the extent that there are international

 25  standards that govern how the report is put
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 01  together?

 02              ROBERT PATTISON:  There's a standard,

 03  and, you know, again, how widely is it used as it's

 04  written, I don't know.  But there is an

 05  international standard, I want to say it's the

 06  "Yellow Book", or the "Gold Book" or it's something

 07  like that.

 08              KATE McGRANN:  And you were able to

 09  find some precedent projects where this standard

 10  had been used and take a view of how it played out?

 11              ROBERT PATTISON:  Yeah.

 12              KATE McGRANN:  Were you able to find

 13  any precedent projects in which the approach that

 14  was taken in Ottawa, was used, so you could see how

 15  it played out in real life?

 16              ROBERT PATTISON:  My understanding is

 17  that there is -- and I couldn't say how I have this

 18  belief.  But my understanding is, there are

 19  certainly other projects where the risk of

 20  geotechnical conditions was transferred to the

 21  contract, or the Project Co on other projects,

 22  that's my understanding.

 23              I couldn't point to specific projects,

 24  but that is my understanding.  My understanding was

 25  there had been a reaction in, you know, recent
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 01  months or years that literally within a very short

 02  prior time, whether it's a small number of months

 03  or years, there had been projects where that risk

 04  transfer went wrong; that's my understanding of why

 05  there was a period there.

 06              Again, these things are -- these

 07  things, there's often a pendulum, and lenders in

 08  particular, are very, very, very conservative.

 09  They read a news headline and they don't want

 10  anything to do with what they've read in the news.

 11              KATE McGRANN:  Just for the sake of the

 12  transcript, when you say you were aware of projects

 13  where that risk transfer had gone wrong; is that

 14  the transfer of the geotechnical risk to the

 15  private partner?

 16              ROBERT PATTISON:  Yeah.  And when I say

 17  it had gone wrong, you know, you had a contractor

 18  or a Project Co that was unhappy with it because

 19  the risk expressed itself with some form of

 20  geotechnical event.

 21              KATE McGRANN:  And I understand that

 22  you don't remember specifically what the precedent

 23  projects were or how you became aware of them?

 24              ROBERT PATTISON:  So I recall reference

 25  to the Billy Bishop tunnel, and to the Port of
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 01  Miami tunnel, but I don't know any -- I don't know

 02  if I did at the time, but I don't know anything

 03  about what actually happened on those projects.

 04              KATE McGRANN:  You say that the

 05  pendulum tends to swing.  Do you know where the

 06  industry appetite is for a risk transfer like this

 07  now?

 08              ROBERT PATTISON:  I don't.

 09              KATE McGRANN:  In talking about the

 10  partnership approach where a risk like this

 11  materializes, you said, "you honour the contract

 12  and you're not a jerk about it."  Is that what

 13  happened here?

 14              ROBERT PATTISON:  I'm not close enough

 15  to it to know what happened.

 16              KATE McGRANN:  I told you I was going

 17  to jump around, and we're going to make a jump.

 18              ROBERT PATTISON:  Super.

 19              SARIT BATNER:  Just before we do, Kate,

 20  when it's convenient, can we take a short break?

 21              KATE McGRANN:  Do you want to take it

 22  right now?

 23              SARIT BATNER:  Yes, maybe just five

 24  minutes.  I don't want to ruin your flow.

 25              KATE McGRANN:  Why don't we take ten,
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 01  just for the court reporter and everybody else.

 02  It's 10:11, let's come back at 10:20 if that's all

 03  right?

 04              ROBERT PATTISON:  Super.

 05              -- RECESS TAKEN AT 10:11 --

 06              -- UPON RESUMING AT 10:20 --

 07              KATE McGRANN:  Before I move to another

 08  area, I have just one final area on the

 09  geotechnical risk transfer.

 10              I understand questions were elevated

 11  about whether the City had the authority to take

 12  the approach that was ultimately taken.

 13              But leaving that aside, what was IO's

 14  advice to the City on whether it should take the

 15  approach that was taken?

 16              ROBERT PATTISON:  I can only speak to

 17  my views.  I thought it was a really smart

 18  approach.  Putting aside the question of, you know,

 19  at what level the decision should be made, I

 20  thought it was a really clever way to deal with a

 21  commercial challenge.

 22              KATE McGRANN:  Did IO provide advice to

 23  the City on this question that you weren't aware

 24  of?

 25              ROBERT PATTISON:  No.  The only reason
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 01  I split that hair is because, so I remembered

 02  discussions about it at the time where I think some

 03  people within the project team on the City side,

 04  felt that IO was against the idea.  And in fact,

 05  you know, again, our finance people had expressed

 06  the view, they had concerns about whether it would

 07  be bankable.

 08              But again, that's why the, you know,

 09  the option arrangement was intended to address

 10  that.  If it's unbankable, great, you still got a

 11  project.  You know, the City will retain the risk,

 12  yay.  If it's bankable, then fantastic, you'll have

 13  a project.

 14              But certainly I was in favour, and

 15  actually as I recall Antonio was also in favour.

 16  In fact, he was extremely bullish about the notion

 17  of transferring the risk to Project Co.  And he has

 18  a lot more experience than I do in the

 19  international realm.  So I think we felt it would

 20  be a great risk to transfer, if we could.

 21              KATE McGRANN:  Who's Antonio?

 22              ROBERT PATTISON:  He's the guy I

 23  mentioned earlier, Antonio De Santiago, who was my

 24  boss, I believe he was Executive Vice-President of

 25  Project Delivery at IO, he might have been
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 01  divisional president.  But I think he was executive

 02  vice-president.

 03              KATE McGRANN:  So you've told me about

 04  your view, you've told me about Mr. De Santiago's

 05  view and some concerns expressed by the finance

 06  department.

 07              What was IO's advice to the City on

 08  whether this was a good idea or a bad idea?

 09              ROBERT PATTISON:  Yeah.  So IO's advice

 10  was, we're in favour of risk transfer.  We're in

 11  favour of maximum risk transfer.  So there was no

 12  question that was our view.

 13              The reservation was, would anybody show

 14  up?  That was the only question.  It's not, is it a

 15  good idea?  Because as we've discussed, our goal is

 16  to transfer as much risk as we can to the private

 17  sector.

 18              KATE McGRANN:  And in terms of the

 19  approach that was ultimately taken in the RFP, to

 20  put it extremely simply, I think the options are:

 21  You can to take none, some or all of the

 22  geotechnical risk as the bidder; is that fair?

 23              ROBERT PATTISON:  You'd have to check

 24  the RFP, but that's how I recall it, yeah.

 25              KATE McGRANN:  Did IO expect,
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 01  practically, for any of the bidders to take up

 02  anything less than all of the risk given the way it

 03  was positioned in the RFP?

 04              ROBERT PATTISON:  I don't think we

 05  knew.  I mean, we had what had been heard from the

 06  market, and so it was an open question.

 07              KATE McGRANN:  I understand that you

 08  couldn't know, but did you have an expectation?

 09              ROBERT PATTISON:  I'm an optimist.

 10              KATE McGRANN:  What does that mean?

 11              ROBERT PATTISON:  It means -- look,

 12  I -- it's funny, actually, sitting here today, I

 13  don't know what I expected.  I honestly don't know

 14  what I expected.

 15              To me, it was never in dispute the City

 16  wanted risk transfer.  Our model is designed to

 17  effect risk transfer, so that's what we're trying

 18  to get.

 19              What's going to happen on bid day, I

 20  honestly don't remember what I thought was going to

 21  happen.

 22              SARIT BATNER:  When he says, "I'm an

 23  optimist".  I think he's saying he wanted risk

 24  transfer, but his market concern was there wouldn't

 25  be bidders to take it up.  So they might not get
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 01  risk transfer, they might have to come back a

 02  little and get something less, so wait and see.

 03              But he's an optimist, he's saying,

 04  maybe somebody will be interested in taking on the

 05  risk and sourcing it out and...

 06              ROBERT PATTISON:  Precisely, yeah.

 07              KATE McGRANN:  The reason I ask is

 08  because the answer could've been:  I was hoping

 09  that people would take the middle ground approach

 10  because I view that that might be best for the

 11  project, based on what I knew about other projects.

 12  For example --

 13              ROBERT PATTISON:  Oh, yeah, sorry.

 14              KATE McGRANN:  -- that's why I ask what

 15  do you mean when you say "optimist".  You could be

 16  hoping for anything.

 17              ROBERT PATTISON:  Yeah, no, no.  So

 18  just to be clear.  I was hoping for maximum risk

 19  transfer, no question about that.

 20              KATE McGRANN:  In terms of when IO

 21  typically gets involved in projects --

 22              ROBERT PATTISON:  Yeah.

 23              KATE McGRANN:  -- with reference to,

 24  for example, the initial development of the budget

 25  and the project, when does IO typically get
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 01  involved?

 02              ROBERT PATTISON:  Look, it varies, so

 03  it varies.  When our first portfolio projects came

 04  out, there were, I want to say 43 projects in the

 05  first tranche going out at a rate of 9 or 10 a

 06  year.  And so, you know, in some cases three or

 07  four years before the RFP would hit the street.

 08              In other cases, there's -- and, again,

 09  there were particular reasons for that.  There was

 10  a decision made to rollout a big portfolio at once.

 11              In other cases -- sorry, and I should

 12  say, typically, we -- I think the work would begin

 13  in earnest at IO, on the order of six months before

 14  the RFQ hits the street.  But that's not a minimum,

 15  it's not a maximum, it varies.

 16              Keep in mind, in a typical case, the

 17  project has been under technical development and

 18  program development for, you know, months or years.

 19  Or months or years, or many years.  And so, you

 20  know, the project is typically at a state of

 21  maturity in terms of program requirements by the

 22  time we get it.  But it varies by project.

 23              KATE McGRANN:  When you say "program

 24  requirements"; what do you mean?

 25              ROBERT PATTISON:  So we, you know, our
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 01  co-sponsor, which is how we refer to the asset

 02  owner, is the one who develops.  So a hospital

 03  board says, well, we've got a hospital over here

 04  that's 40 years old, we'd like a new one.  We found

 05  a site, and we'd like to build a hospital there.

 06              They engage with their community, they

 07  figure out what the program needs are.  You know,

 08  do you want a -- you know, you're going to have an

 09  emergency room.  Do you want to have dialysis

 10  stations?  Do you want to have a cancer centre?

 11  All of that stuff, that's decisions that, you know,

 12  really are -- when the project comes to us, those

 13  sorts of decisions, for the most part, have already

 14  been made or very close to being landed.

 15              KATE McGRANN:  In terms of the maturity

 16  of the program requirements on Ottawa, how did it

 17  compare to the other projects that IO is involved

 18  in generally?

 19              ROBERT PATTISON:  I think, my sense it

 20  was mature.  It was well understood, you know, they

 21  had a well-established owner's team.  In fact, I

 22  would say very sophisticated owner's team.  And I

 23  think we were in a good spot to implement the

 24  procurement.

 25              KATE McGRANN:  When you say that there
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 01  was a sophisticated owner's team; what are you

 02  describing there?

 03              ROBERT PATTISON:  So the RIO, Rail

 04  Implementation Office, it was well established,

 05  they -- to my eye, they were well organized, they

 06  had a -- they were a well functioning team that had

 07  a very clear mandate, that had very clear policy

 08  direction from the City, and that was seemed to be

 09  operating -- seemed to be operating effectively.

 10              KATE McGRANN:  Did you think that they

 11  had the expertise to manage a project of this

 12  magnitude?

 13              ROBERT PATTISON:  Yeah, there's no --

 14  there was no question in my mind, at any time, that

 15  that team couldn't handle a project of this

 16  magnitude; so, yes.

 17              KATE McGRANN:  Had they handled a

 18  project of this magnitude before?

 19              ROBERT PATTISON:  I don't know.  Again,

 20  this is -- a team is made up of individuals and,

 21  you know, so I couldn't say what the individuals

 22  have done.

 23              KATE McGRANN:  What was the basis for

 24  your belief that they could handle a project of

 25  this magnitude?
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 01              ROBERT PATTISON:  My experience dealing

 02  with them, you know, compared to -- particularly

 03  compared to other co-sponsors that we dealt with.

 04  You know, one of the reasons that IO was created,

 05  for instance, is that, you know, many of our

 06  co-sponsors like hospitals.  If the last hospital

 07  they built was 43 years ago, which is the average

 08  age, I think at the time of a hospital in the

 09  Province, then often, you know, nobody in the

 10  hospital senior management would have had

 11  experience building a hospital.

 12              And one of the things we brought was

 13  that experience of, you know, sometimes they

 14  wouldn't have the expertise in -- and again, this

 15  varied wildly, but they might not have the

 16  expertise.  This was a, to my eye, this was a team

 17  that was organized, and resourced, and they had

 18  people who knew what they were doing.

 19              KATE McGRANN:  Who?

 20              ROBERT PATTISON:  Both the RIO team and

 21  there's, I can't -- the technical advisor.  It's

 22  OTP, or RTP, or CTP, I can't remember.  But I

 23  thought it was a -- again, I just thought they, in

 24  all of my dealings with them, you know, I thought

 25  that they seemed like they knew what they were
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 01  doing in terms of delivering this project.

 02  Understanding the project, understanding the

 03  technical challenges of the project, and so on and

 04  so forth.

 05              KATE McGRANN:  When you listed off a

 06  couple of acronyms there, were you looking for

 07  Capital Transit Partners, CTP?

 08              ROBERT PATTISON:  That might be.

 09  Whoever the technical advisor -- whoever that joint

 10  venture was that was embedded at the RIO office,

 11  providing those services, writing the output spec,

 12  doing all of that stuff.

 13              CTP, okay, good.  Sorry, I just don't

 14  know why I can't -- I live in a world of acronyms,

 15  forgive me.

 16              KATE McGRANN:  In terms of the

 17  relationship between IO and the City, that was

 18  governed by a Memorandum of Understanding, I

 19  believe?

 20              ROBERT PATTISON:  Yeah.

 21              KATE McGRANN:  Who negotiated that MOU

 22  on behalf of Infrastructure Ontario?

 23              ROBERT PATTISON:  I was involved in it,

 24  and I'm sure there were others.  I don't remember

 25  exactly who was involved.  I'd be guessing, I can
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 01  throw out some names of people who typically would

 02  but...

 03              KATE McGRANN:  I don't want to ask you

 04  to guess.

 05              Any components of the Memorandum of

 06  Understanding that Infrastructure Ontario sought to

 07  have included that were not ultimately included?

 08              ROBERT PATTISON:  Not that I can

 09  recall, no.

 10              KATE McGRANN:  And I'll come back to

 11  this in some more questions later, but the

 12  MOU contemplates that Infrastructure Ontario will

 13  have an ongoing role in the project following the

 14  close of the procurement, right?

 15              ROBERT PATTISON:  Yeah, yeah.

 16              KATE McGRANN:  At a high level, what

 17  was the purpose of that ongoing involvement?  What

 18  was IO going to do?

 19              ROBERT PATTISON:  Honestly, it was

 20  to -- it was a pretty light touch.  We were going

 21  to have somebody come and visit the site and tour,

 22  I think on the order of once a month.

 23              And I remained involved, and I believe

 24  my -- the person I reported to, as well, were on

 25  the City's Executive Steering Committee, which met
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 01  from time to time.  I'd be invited to that on an

 02  ad hoc basis, primarily if the City wanted some

 03  advice or input on an issue that arose out of the

 04  contract.

 05              KATE McGRANN:  I understand IO had at

 06  least one representative who sat as a member of the

 07  Executive Steering Committee; is that right?

 08              ROBERT PATTISON:  Yeah, exactly.

 09              KATE McGRANN:  And so as a member of

 10  the Executive Steering Committee, is IO not invited

 11  to every meeting of the Executive Steering

 12  Committee?

 13              ROBERT PATTISON:  I believe we were.

 14  The only reason I -- I don't know, I believe we

 15  were.

 16              KATE McGRANN:  The decision to proceed

 17  by way of a DBFM, as opposed to a DBM, for example.

 18  I think you said that IO's recommendation was to

 19  proceed by way of DBFM; have I got that right?

 20              ROBERT PATTISON:  Yes.

 21              KATE McGRANN:  What was the reason for

 22  that recommendation?  Specifically the inclusion of

 23  the "F", in the "DBFM"?

 24              ROBERT PATTISON:  Yeah.  So the "F" is

 25  a mechanism to enforce risk transfer.  It's not a
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 01  funding mechanism for the project.  You know, the

 02  Project Co is ultimately paid by the City.

 03              The intent of the "F" is that because

 04  the -- because Project Co goes and finances and it

 05  carries out, you know, a loan of in this case, I

 06  think several hundred million dollars, which is

 07  paid out over a 30-year period, that focuses their

 08  attention on both high quality, because they want

 09  to be paid their substantial completion payment on

 10  a date that's reflected in the financial model that

 11  their bid is based around.

 12              And so the intent is, it focuses the

 13  attention of Project Co and their equity providers

 14  and the lenders, on making sure that they've got a

 15  reliable plan to get there.  And, because of the

 16  fact that the financing is paid out over the

 17  30-year period, and can be withheld each month if

 18  the project isn't performing, then that's an added

 19  lever to enforce the maintenance contract as well.

 20              KATE McGRANN:  What role do the lenders

 21  play in the relationship and the incentives to

 22  successful completion of the project?

 23              ROBERT PATTISON:  So the lenders -- and

 24  again, sort of talking schematically about how the

 25  DBFM model works.
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 01              The lenders, because they're putting in

 02  money which is also at risk, in addition to the

 03  equity money that's put in by the members of

 04  Project Co, the lenders conduct their own technical

 05  due diligence, they have what's called a lender's

 06  technical advisor who advises them.

 07              And the notion is that you've got

 08  somebody who is at arm's length to the

 09  design-builder, who does their own due diligence

 10  before committing to loan money into the project.

 11  And, again, all of that is intended to ensure that

 12  Project Co plans well, does the right thing.  You

 13  know, avoids ever having deductions made, because

 14  you don't need to make deductions if they perform

 15  properly.

 16              KATE McGRANN:  Is it important that the

 17  lender also be at arm's length from the project

 18  owner in this model?

 19              ROBERT PATTISON:  I think there's

 20  definitely value to that.  And I know the finance

 21  folks feel very strongly about that.

 22              You know, look, I think as a practical

 23  matter, having somebody independent who has skin in

 24  the game, can only help.

 25              KATE McGRANN:  And how does that help?

�0064

 01  What value do you see and what value do the finance

 02  folks see?

 03              ROBERT PATTISON:  I couldn't say what

 04  value they see.  In my mind, in any decision-making

 05  process, and in any pursuit, a challenge function

 06  is always good.  And having somebody independent to

 07  say, well, are you sure about that?  Or, are you

 08  being overly optimistic?  I think that's always

 09  helpful.

 10              And again, that function we expect that

 11  to be served by the equity providers who were

 12  typically inside, you know, they're a different

 13  department, they're a different P&L from

 14  design-builders, even when dealing with the same

 15  companies.  Again, you have an added layer of

 16  independence and interest from the lenders.

 17              KATE McGRANN:  The lenders, I think in

 18  the IO template have a say if there are amendments

 19  that are required of the Project Agreement?

 20              ROBERT PATTISON:  That's right.

 21              KATE McGRANN:  And so is that an

 22  instance --

 23              ROBERT PATTISON:  Sorry.  Under certain

 24  circumstances.  Again, you'd have to look at the

 25  particular PA.  But, yeah, for certain things the
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 01  lenders do have an approval.

 02              KATE McGRANN:  And speaking generally,

 03  does the theory go that the independence that they

 04  represent, will bring some sense to their own

 05  changes that are proposed to the PA?

 06              ROBERT PATTISON:  I actually -- I'd be

 07  sort of speculating, if I were to say why that's in

 08  there.

 09              KATE McGRANN:  With respect to the

 10  amount of financing, how big is the "F" in the

 11  DBFM?  What was IO's advice to the City in terms of

 12  how to approach that question?

 13              ROBERT PATTISON:  Our advice was that

 14  you want the number to be big enough that

 15  Project Co could never have -- never have a scheme,

 16  you know, a theoretical Project Co, could never

 17  have a scheme of walking away from that money, or

 18  threatening to walk away from that money as a form

 19  of leverage, right?

 20              The financing is leverage, that's what

 21  it is.  We want it to be big enough that it's a

 22  lever against Project Co.

 23              KATE McGRANN:  And did the City

 24  ultimately choose to include the quantum of

 25  financing that IO recommended?
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 01              ROBERT PATTISON:  I don't know if we

 02  ever recommended a specific amount.

 03              KATE McGRANN:  Do you recall whether

 04  IO ever advocated for a higher financing component

 05  that was ultimately included?

 06              ROBERT PATTISON:  I don't -- as you

 07  frame the question, I don't recall.

 08              KATE McGRANN:  Other than leverage and

 09  making it practically difficult or impossible for

 10  the private partner to exit the project, any other

 11  incentives that are brought to bear on the project

 12  where a higher financing component is involved?

 13              ROBERT PATTISON:  Sorry, you're saying

 14  would more financing be a bigger lever?

 15              KATE McGRANN:  Or what would be the

 16  impact of a higher finance?

 17              ROBERT PATTISON:  Well, yeah, okay.  So

 18  that was a discussion that we did have.  It was,

 19  would more be better?

 20              And we, I think, ultimately came to the

 21  view that the several hundred million dollars that

 22  the City was proposing, would be an appropriate

 23  lever.

 24              KATE McGRANN:  Would more be better,

 25  though?
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 01              ROBERT PATTISON:  I know I came to the

 02  view that more would not be better, other than, you

 03  know, at a certain point -- I shouldn't say "other

 04  than".  No, we came to a view that more wouldn't be

 05  better.

 06              KATE McGRANN:  When you say "we",

 07  that's IO's view?

 08              ROBERT PATTISON:  Yeah, I think we --

 09  yes, yes.  Sorry.

 10              KATE McGRANN:  What was the basis for

 11  that view?

 12              ROBERT PATTISON:  As I recall, we

 13  couldn't imagine a situation which somebody would

 14  make a strategy of walking away, or playing chicken

 15  with, you know, several hundred million dollars.

 16              We just felt that given that Project Co

 17  would, you know, they'd have responsibilities to

 18  their lenders, they'd have internal

 19  accountabilities to their equity providers, we felt

 20  that it was a big lever.

 21              And ultimately the question is:

 22  Was there a number that you could say, this is too

 23  much, this is too little?  No, there's no bright

 24  line there.

 25              So I certainly got satisfied, and I
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 01  think we got satisfied that this was a bucket of

 02  money that would drive the right behaviour.

 03              KATE McGRANN:  With respect to the

 04  procurement process, the RFQ, the RFP, and the

 05  ultimate selection of RTG.

 06              To your knowledge, were any concerns

 07  expressed at any time about the fairness of that

 08  procurement process?

 09              ROBERT PATTISON:  By?

 10              KATE McGRANN:  By anybody.

 11              ROBERT PATTISON:  Not that I recall.

 12              KATE McGRANN:  Any concerns expressed

 13  about the selection of RTG as the successful

 14  bidder?

 15              ROBERT PATTISON:  By whom?

 16              KATE McGRANN:  By anybody.

 17              ROBERT PATTISON:  Not that I can recall.

 18              KATE McGRANN:  I understand that you

 19  and Mr. Jensen sat in committee and reviewed the

 20  evaluations that were done of the bids and prepared

 21  a report, or summary report up to council; is that

 22  right?

 23              ROBERT PATTISON:  Yeah, I don't

 24  remember...

 25              Yeah, there was a written report that
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 01  was created, I recall.  But yes, that's right.

 02              KATE McGRANN:  And was RTG the clear

 03  winner on the evaluation that was provided for in

 04  the report?

 05              ROBERT PATTISON:  They were the winner,

 06  I had no doubts about them being the winner.

 07              Sorry, you use the word "clear".  Like

 08  we have a process, and they won.  So, yes, they

 09  were the clear winner.

 10              KATE McGRANN:  What was IO's role in

 11  the creation of the drafting of the Project

 12  Agreement?

 13              ROBERT PATTISON:  The Project Agreement

 14  was based on an IO template agreement, that was

 15  adopted for the purpose of this project.

 16              KATE McGRANN:  And what had the

 17  template been used for previously?

 18              ROBERT PATTISON:  Sorry, I should say

 19  "template agreements", I suspect.  We had done at

 20  that time, DBFM agreements in highways, and a

 21  variety of types of social infrastructures.

 22              So highways are linear infrastructures.

 23  There's major civil infrastructure like an LRT.

 24  And hospitals, jails, courthouses, other types of

 25  social infrastructure.
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 01              KATE McGRANN:  So Ottawa is the first

 02  time that the IO template agreement or agreements

 03  had been applied to a light rail transit project?

 04              ROBERT PATTISON:  It was the first time

 05  that the DBFM had been applied to a light rail

 06  transit project, yes.

 07              Or, you know, other than the Sheppard

 08  Maintenance and Storage Facility, which I believe

 09  was before Ottawa, which was not a linear project,

 10  other than the fact it had several kilometres of

 11  track on the site and was an LRT maintenance

 12  facility.

 13              KATE McGRANN:  With respect to the

 14  trial running requirements that were included in

 15  the Project Agreement, can you speak to how those

 16  were put together?

 17              ROBERT PATTISON:  I can't.  I don't

 18  recall those specifically.

 19              KATE McGRANN:  Were you involved in

 20  drafting those?

 21              ROBERT PATTISON:  I don't recall that.

 22  But this is 10 or 11 years ago, so I was in a lot

 23  of rooms having a lot of discussions, but I don't

 24  recall that specifically.

 25              KATE McGRANN:  Who else at IO would
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 01  have been involved in the drafting of the Project

 02  Agreement?

 03              ROBERT PATTISON:  Bruce Beaton,

 04  B-E-A-T-O-N, who was the project manager.  Alan

 05  Poon, P-O-O-N, who was project coordinator.  And

 06  during the in-market period, Kitty Chan, C-H-A-N,

 07  who was also a project coordinator.

 08              There may have been other people who

 09  were brought in ad hoc, but I wouldn't know off the

 10  top of my head.

 11              KATE McGRANN:  Can you speak to how the

 12  substantial completion or revenue service

 13  availability requirements were drafted?

 14              ROBERT PATTISON:  Not off the top of my

 15  head, no.

 16              KATE McGRANN:  Because you don't

 17  recall?

 18              ROBERT PATTISON:  Yeah, because I don't

 19  recall.

 20              KATE McGRANN:  Can you speak to the

 21  decision to use milestone payments for those

 22  projects?

 23              ROBERT PATTISON:  Yeah.  As I recall,

 24  the City's financial constraints to fit within the

 25  City's budget, they wanted to have milestone

�0072

 01  payments, or they wanted to have payments before

 02  the substantial completion payment.

 03              We, up until that point, had only had

 04  interim payments on projects where there was an

 05  interim -- where there was an interim completion.

 06  And so if you're building a hospital and one wing

 07  is ready for occupancy -- or the main building is

 08  ready, and you're still building a wing, then we'd

 09  have interim payments in that sort of circumstance.

 10              And we had, I think pretty good

 11  experience with making sure that the amount you're

 12  paying on the interim payment still leaves a lot of

 13  skin in the game for Project Co while they complete

 14  the rest of the work.  So it would substantially

 15  underpay them for the work they had done to that

 16  date.

 17              There is no equivalent of, you know, a

 18  piece of the LRT that you would open, that would go

 19  into operation.  It sort of all goes into operation

 20  at once.  And so amongst us, we came up with a

 21  milestone payment arrangement that would -- that

 22  was intended to kind of come close to that.  And to

 23  tie it to at least major pieces of structural

 24  industry infrastructure, for instance.

 25              KATE McGRANN:  For someone who's not
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 01  familiar with how the City's budget would lead to a

 02  desire to make interim payments; why is one linked

 03  to the other?

 04              ROBERT PATTISON:  Oh, yeah.  So if

 05  Project Co borrows all of the money, and doesn't

 06  get paid until substantial completion, then -- and

 07  if Project Co's borrowing rate is higher than that

 08  of the City, the interest rate that they pay, then

 09  there's an increase cost between the interest rate

 10  the City -- I mean, I'm grossly simplifying it, I

 11  could be wrong, but this is my understanding --

 12  there's a cost difference between the interest the

 13  City pays on that money, or the interest the City

 14  will ultimately pay Project Co to carry that money.

 15              And so if you don't finance, then

 16  nominally speaking, you're spending less on

 17  financing costs.  Now, you know, again, just to be

 18  clear, the reason you pay that is because of the

 19  risk transfer benefit.

 20              No, I get that a lot.

 21              KATE McGRANN:  Did you look to

 22  precedent projects?  Were you aware of other

 23  projects, LRT projects or similar, where milestone

 24  payments had been used when you were putting

 25  together the milestone --
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 01              ROBERT PATTISON:  I don't remember.

 02              KATE McGRANN:  Were there other options

 03  for approaching interim payments that were being

 04  used in the industry at the time that you were

 05  aware of when milestone payments were selected?

 06              ROBERT PATTISON:  I don't recall.

 07  Again, this is many years ago.  I can tell you that

 08  we've moved towards interim payments on -- and it

 09  might be on all of our projects -- I believe it's

 10  on all of our civil projects.  Essentially for

 11  exactly the reason the City did it, it's figuring

 12  out what's the sweet spot of financing enough that

 13  Project Co has a bucket of skin in the game, and

 14  not financing more than you need to, to reach that

 15  objective.  And that's always a judgment call.

 16              So now we don't do it -- or I'm not

 17  familiar with it having been done on a milestone

 18  basis, but it's done based on, these days, I

 19  believe it's done based on the amount of money

 20  that's spent, effectively.  And Project Co spends a

 21  certain amount, gets underwater by x-dollars and

 22  then we start coming in, or the public sector side

 23  starts funding in.

 24              KATE McGRANN:  Is that approach

 25  sometimes called the "earned value approach"?
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 01              ROBERT PATTISON:  Earned value is a

 02  specific way of quantifying, and I don't know if

 03  that's what we -- and forgive me, it's been years

 04  since I've been part of these discussions about how

 05  to structure a deal.  "Earned value" is a term

 06  that's used, but I don't know if it's the term that

 07  we use.

 08              KATE McGRANN:  To your knowledge, has

 09  Infrastructure Ontario used the milestone payment

 10  approach on any other LRT project that it's been

 11  involved in?

 12              ROBERT PATTISON:  I don't believe so.

 13  Yeah, I don't believe so.

 14              KATE McGRANN:  Do you know why that is?

 15              ROBERT PATTISON:  One of the things

 16  that we learned on the Ottawa project was that if

 17  the objective is to have Project Co underwater by a

 18  certain amount, and if you're not actually getting

 19  an asset with the milestone payment, then you're

 20  just as well simply funding on the basis of how

 21  much Project Co has spent.

 22              And, you know, quite frankly, I think

 23  we realized that tying milestones -- or tying

 24  payments to milestones, didn't really give us

 25  anything that tying it to spend wouldn't have.
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 01              KATE McGRANN:  And is tying the

 02  payments to spend allow you to hit that point where

 03  the Project Co is underwater but not too

 04  underwater?

 05              ROBERT PATTISON:  Well, you have the

 06  same effect in both cases.  But what we actually --

 07  what we actually saw on Ottawa is that

 08  Project Co -- there were times where Project Co

 09  would be progressing the work nicely, but because

 10  of the way construction goes, you know, you make

 11  hay where the sun shines.  And sometimes you're an

 12  inch short of the milestone as we've defined it,

 13  even though you're actually making terrific

 14  progress on the project as a whole.

 15              And so we actually ended up rewriting a

 16  couple of the -- or we might -- at least some of

 17  them, it might have been many of them.

 18              KATE McGRANN:  Were there any concerns

 19  on this project that the milestone payments

 20  actually disincentivized overall project progress,

 21  in that there was a reason to focus, focus, focus

 22  on achieving a milestone; as opposed to focus on

 23  advancing the project as a whole to completion?

 24              ROBERT PATTISON:  I don't recall that

 25  being expressed as a concern on this project.
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 01              KATE McGRANN:  Do you recall having

 02  that concern yourself?

 03              ROBERT PATTISON:  I don't recall having

 04  that concern on this project.  It's a hypothetical

 05  possibility, but I don't remember that ever being

 06  an issue.

 07              KATE McGRANN:  With respect to the

 08  milestones that were changed, were you involved in

 09  the negotiations around the change of those

 10  milestones?

 11              ROBERT PATTISON:  I don't think I was

 12  involved in the negotiations, but I was certainly

 13  involved with the City's deliberations about

 14  whether to do it, and provided advice on that and I

 15  think I -- I think I came to the view that --

 16  sorry.  I know I came to the view that the

 17  particular milestones as configured, didn't provide

 18  any value.  And so paying, as long as the City was

 19  satisfied that financial tests had been met, was

 20  the right way to go.

 21              And so essentially it was, you know,

 22  how much money is in the ground?  There was the

 23  right amount of money in the ground, and so

 24  therefore, the payment should be made.

 25              KATE McGRANN:  Any consideration of
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 01  moving away from the milestones completely, at any

 02  point in this project, towards the approach that

 03  you have described?

 04              ROBERT PATTISON:  I don't recall that

 05  discussion.  As I say, I don't recall if at a

 06  certain point -- I just don't recall.

 07              KATE McGRANN:  Do you recall whether

 08  RTG ever asked for a change in the approach to be

 09  made from -- away from milestones towards

 10  percentage of money invested, for example?

 11              ROBERT PATTISON:  No, I don't.

 12              KATE McGRANN:  In your view, did the

 13  changes to the milestones that were made, affect

 14  the role of the other milestone payments in the

 15  project as incentives or otherwise?

 16              ROBERT PATTISON:  No.

 17              KATE McGRANN:  Why not?

 18              ROBERT PATTISON:  As I say, I realized,

 19  or came to the view that the milestones -- casting

 20  these as milestones, didn't add additional

 21  protection.

 22              KATE McGRANN:  In terms of calibrating

 23  the interim payments that are made on a project

 24  like this, such that Project Co is underwater but

 25  not too underwater.  What is the importance of
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 01  ensuring that Project Co is not too underwater?

 02              ROBERT PATTISON:  I've never had a

 03  discussion about that.  I mean, again, keeping in

 04  mind, we've had many projects in the course of our

 05  time where Project Co has carried 100 percent of

 06  the construction cost straight through completion.

 07              So the only consideration that we've

 08  had -- well, two considerations.  One, is it

 09  bankable?  Can they get the loan?

 10              And two, what's the most -- what's the

 11  best use of taxpayer dollars?  And so, you know,

 12  are we having them finance too much for the benefit

 13  we get, right?

 14              If, you know, pick a number.  If

 15  $300 million puts them at risk sufficiently, then,

 16  you know, to have them have 4 million [sic], 500

 17  million, 600 million, 700 million, at that point,

 18  you may be paying a premium that you don't need to

 19  pay.

 20              And this is always a matter of

 21  professional judgment.  Again, there's no -- I

 22  don't think there's a under-over line where you'd

 23  say, "well, you're definitely protected here, and

 24  you're not protected there".

 25              KATE McGRANN:  And to be fair, where
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 01  you have projects where the private company is

 02  carrying 100 percent of the risk to completion,

 03  that is the plan from the outset of the project,

 04  right?

 05              ROBERT PATTISON:  Right.

 06              KATE McGRANN:  And the company sets its

 07  bid with that understanding, and all of the

 08  arrangements are made around that structure, right?

 09              ROBERT PATTISON:  Yeah.

 10              KATE McGRANN:  So they're not really

 11  comparable to projects that are set up on an

 12  interim payment basis?

 13              ROBERT PATTISON:  Well, no, they're

 14  directly comparable.  Because in both cases,

 15  Project Co, they have an execution plan, they have

 16  a financial model, they've got their equity

 17  injection, they have the lenders putting in money.

 18  All of that is planned in precisely the same way.

 19              They need that interim substantial

 20  completion payment on that day, they'll arrange

 21  their lives to do that.

 22              The only difference between that, and a

 23  sort of arbitrary milestone, is that in this

 24  case -- you know, in a hospital, if I'm opening the

 25  main building of a hospital while a wing is still
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 01  under construction, I've used that lever to make

 02  sure that they deliver that building that I can use

 03  on that day when they hand it over, right?

 04              Whereas, again, on the LRT project,

 05  there was just nothing that was being handed over.

 06  It was still part of Project Co's construction

 07  site, it was still under construction.  You know, a

 08  hole in the ground with the sides, with the

 09  concrete poured, with the progress, but it's

 10  progress towards Project Co's ultimate plan, it's

 11  not something we can use.

 12              KATE McGRANN:  With respect to the

 13  positioning of the interim payments to ensure that

 14  Project Co is underwater, but not too underwater.

 15  You mentioned you're looking at the best use of

 16  taxpayer dollars.

 17              So if you've got them taking on more

 18  debt than is needed for leverage, that it be more

 19  expensive to the taxpayer because of the interest

 20  cost base?

 21              ROBERT PATTISON:  That's right.

 22              KATE McGRANN:  Any consideration about

 23  the impact on Project Co's ability to complete the

 24  project if it is put too underwater by the approach

 25  to milestone payments and interim payments?
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 01              ROBERT PATTISON:  Right.  And again,

 02  the notion is, you've got these, you know,

 03  particularly on a project of this scale and

 04  magnitude, you've got extremely sophisticated

 05  experienced, financially astute, you know, several

 06  members of Project Co are public companies.

 07  They've got banks, they've got in fact -- you know,

 08  typically on these projects, there's a club of

 09  banks who put in.

 10              You've got people putting vast amounts

 11  of money at risk.  We count on them to price it.

 12  To price it properly, so that they can execute the

 13  job.  And that's like any, you know, any

 14  construction contract that an owner is going to

 15  put, that has a fixed price, you've always got that

 16  question.

 17              Have you bid the price properly?  And

 18  that's part of competitive tendering.  And, you

 19  know, I think it's a commonplace, that's not unique

 20  to P3.  And so the amount of financing that they're

 21  carrying, it's just like any other cost they have.

 22  It's up to them to manage their costs.  And since

 23  they know in advance what those financing costs

 24  are, it's perfectly within their competence and

 25  their accountability to do that.
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 01              KATE McGRANN:  I suppose this comes

 02  back to my question about projects where the

 03  private partner carries 100 percent of the risk all

 04  the way through.  It's, you know about it in

 05  advance, you can plan for it?

 06              ROBERT PATTISON:  Yeah, exactly.  Yup.

 07              KATE McGRANN:  With respect to

 08  Infrastructure Ontario's membership on the

 09  Executive Steering Committee.  How did the

 10  Executive Steering Committee go about making its

 11  decisions?

 12              ROBERT PATTISON:  I don't recall what

 13  the formal governance said about that.

 14              KATE McGRANN:  Do you recall if they

 15  took a vote approach, for example?

 16              ROBERT PATTISON:  No, no. It wasn't a

 17  vote approach.

 18              KATE McGRANN:  Do you recall if they

 19  took a consensus approach?

 20              ROBERT PATTISON:  I honestly don't

 21  recall.

 22              KATE McGRANN:  Would the Infrastructure

 23  Ontario representative or representatives on the

 24  Executive Steering Committee participate in the

 25  decisions made by the Executive Steering Committee?
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 01              ROBERT PATTISON:  We participated in

 02  the discussions.

 03              KATE McGRANN:  What about the

 04  decisions?

 05              ROBERT PATTISON:  I'm trying to think

 06  about whether I can remember a particular decision.

 07              Yeah, we didn't vote.  We didn't have a

 08  veto.  As I recall, the City Manager, who chaired

 09  the committee, it was sort of a -- that was the

 10  person who typically had the sort of the final

 11  word.

 12              I don't know, and again, I don't know

 13  whether that person made the decisions, whether

 14  they could make a decision over the objection of

 15  somebody else, I just don't know that.

 16              Yeah, I honestly don't know what the

 17  formal mandate they had was.  And again, decisions

 18  are the City's, decisions aren't IO's.  My

 19  understanding is, our role there was to provide

 20  input, and guidance, and participate in the

 21  discussion.  But as I say, we didn't vote and

 22  didn't veto.

 23              KATE McGRANN:  The City Manager --

 24  sorry.

 25              ROBERT PATTISON:  Yeah, sorry.  Go
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 01  ahead, I'm done.

 02              KATE McGRANN:  The City Manager, Steve

 03  Kanellakos?

 04              ROBERT PATTISON:  At the time it was

 05  Kent -- forgive me.

 06              KATE McGRANN:  Kent Kirkpatrick?

 07              ROBERT PATTISON:  I believe so.

 08              KATE McGRANN:  And then followed by

 09  Steve Kanellakos, I believe.

 10              ROBERT PATTISON:  Yes, I believe so.

 11              KATE McGRANN:  With respect to the

 12  City's decision to guarantee RTG's debt, was

 13  IO involved in providing advice on that decision?

 14              ROBERT PATTISON:  We didn't have a

 15  formal mandate in respect of Stage 2.  Myself and

 16  John Traianopoulos, and I will spell that name

 17  wrong, so I'll get it to you later, or I think

 18  you've got his name.

 19              John and I participated in some

 20  informal discussions with the City, which is

 21  typical.  I mean, one of the things that, you know,

 22  were often called by public agencies, or wanting

 23  projects, or thinking about them.  And, you know,

 24  we had informal discussions with him.  And, of

 25  course, because of the fact that we've been working
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 01  with the City, we knew the project, we knew

 02  Stage 1, and we've been working with them for

 03  years; that was a natural.

 04              And so I don't think, you know, I

 05  wouldn't characterize that as IO giving an opinion.

 06  I'd characterize it as some spitballing and, you

 07  know, brainstorming and "what's the art of the

 08  possible"?

 09              KATE McGRANN:  Had you seen this happen

 10  on other IO projects at the time?

 11              ROBERT PATTISON:  Not that I recall.

 12              KATE McGRANN:  What was the topic of

 13  the discussions with the City?

 14              ROBERT PATTISON:  So the fundamental

 15  challenge is, you've got an existing LRT line that

 16  you want to extend.  I do not believe the line was

 17  open at that time.  As I recall, the City did not

 18  want to have two lines end to end, you know, with

 19  separate fleets, they'd have to get off one and get

 20  on another.

 21              And they, you know, for instance, for

 22  very good reason, I think they only wanted to have

 23  one maintenance and storage facility.  And so the

 24  question is:  How can you structure a deal or deals

 25  with them and/or with others, to get best value for
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 01  the taxpayer, while recognizing the fact that

 02  they're in the incumbent seat?  You know, they are

 03  the maintainer.  Any trains that go on other tracks

 04  are going to go on their tracks, and had to

 05  interface with them.

 06              And it's a challenge.  And it's a

 07  challenge that's been recognized on projects

 08  nationally and internationally.

 09              KATE McGRANN:  Was anybody else

 10  involved in your discussions with the City other

 11  than Mr. Traianopoulos, about this potential

 12  decision?

 13              ROBERT PATTISON:  Anyone from IO?

 14              KATE McGRANN:  Anybody at all.

 15              ROBERT PATTISON:  I believe the City

 16  had Norton Rose involved, Geoff Gilbert, I think

 17  Brian -- well, Brian Guest was there.  I believe

 18  Remo Bucci from one of the consulting shops, I

 19  think he's at Deloitte.  And those are the people I

 20  can think of.

 21              KATE McGRANN:  Norton Rose was there

 22  providing legal advice?

 23              ROBERT PATTISON:  I assume so.

 24              KATE McGRANN:  What's Mr. Guest's role

 25  in these discussions?
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 01              ROBERT PATTISON:  Brian was -- well, he

 02  was the one who originally approached me to have a

 03  discussion about it.  And so he was neck-deep in

 04  trying to figure out how to solve that problem.

 05              KATE McGRANN:  And what expertise did

 06  he bring to the table?  Why is he involved in the

 07  discussions?

 08              ROBERT PATTISON:  He was there on

 09  behalf of the City.  In terms of expertise, he had

 10  been there through Stage 1.  Brian is a generally

 11  brilliant guy.

 12              The sort of problem we're talking about

 13  here is not an engineering problem, it's not a

 14  legal problem, it's not a finance problem, it's not

 15  an accounting problem.  It's a multi-faceted

 16  interdisciplinary tough nut to crack.

 17              KATE McGRANN:  Did you have any

 18  discussions, you or anybody from IO as far as you

 19  know, with the City about how this would change its

 20  position vis-à-vis RTG with respect to Stage 1?

 21              ROBERT PATTISON:  Can you be more

 22  specific?

 23              KATE McGRANN:  Would it put it in a

 24  different position in respect of its private

 25  partner in Stage 1 if it stepped in to guarantee
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 01  the debt?

 02              ROBERT PATTISON:  Sorry.  Do we have

 03  internal discussions, or do we have discussions

 04  with RTG; what was the question?

 05              KATE McGRANN:  Internal discussions

 06  first.  So discussions with the City.

 07              ROBERT PATTISON:  Yeah.  And I know the

 08  topic was discussed, but I don't really remember

 09  the ins and outs of the discussion.

 10              KATE McGRANN:  Do you remember if there

 11  was any discussion about whether this would provide

 12  the City with any additional leverage over RTG as

 13  far as the Project Agreement, project more

 14  generally?

 15              ROBERT PATTISON:  I don't remember

 16  whether it was framed as providing more leverage.

 17  I don't recall that.

 18              KATE McGRANN:  Do you recall more

 19  generally whether there were discussions about

 20  whether this would change the tools and options

 21  available with the City to enforce compliance with

 22  the Project Agreement?

 23              ROBERT PATTISON:  I think so.  I think

 24  anytime you change a contractual arrangement, it

 25  changes the tools that you've got.
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 01              KATE McGRANN:  Do you recall being

 02  involved in any discussions about the changes that

 03  would result from this position?

 04              ROBERT PATTISON:  I know I -- I think I

 05  was in the room for some of those discussions.

 06  It's honestly a topic that got a little bit over my

 07  head.

 08              You know, my views on it would be

 09  pretty superficial.  So I may have expressed

 10  opinions about it, I know it was a topic of

 11  discussion, but it's not a discussion I had a lot

 12  to offer.

 13              KATE McGRANN:  At the time that it was

 14  being discussed, did you or anybody at IO have a

 15  view on how this would change the relationship that

 16  was put in place by the IO templates that were used

 17  on this project?

 18              ROBERT PATTISON:  I believe John

 19  Traianopoulos did.

 20              KATE McGRANN:  What was his view, as

 21  you understood it?

 22              ROBERT PATTISON:  I wouldn't want to

 23  paraphrase.

 24              KATE McGRANN:  Well, I'm not asking you

 25  to paraphrase.  I'm asking you what your
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 01  understanding was.

 02              ROBERT PATTISON:  Yeah, it's a hundred

 03  questions, right?  So which aspect of it in

 04  particular?

 05              KATE McGRANN:  Well, I don't want to

 06  limit your answer.  I'm looking for your

 07  understanding.

 08              ROBERT PATTISON:  Yeah, I'd be

 09  paraphrasing a guess of a recollection.  Because

 10  again, just to put this in context.  You know, John

 11  never said to me, "all of this is crazy".

 12              And I can't -- there's things I know

 13  that he had reservations about.  And there's things

 14  that we agreed were sensible, things that he was

 15  going to do.  So as with anything else, right, in

 16  any one of these discussions, it's always a

 17  question of:  What problem do you want to have?

 18              KATE McGRANN:  I have further

 19  questions, but your counsel did have her hand up.

 20  Is there something you wanted to say?

 21              SARIT BATNER:  No, I mean, I think

 22  Mr. Pattison got it.  You're also going to speak to

 23  John, or you're going to be interviewing him next

 24  week, so he can probably answer the question or

 25  presumably many questions more directly.
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 01              KATE McGRANN:  Just so I can understand

 02  the basis on which you provide your views and

 03  advice.  What did you understand the City would

 04  potentially gain, in terms of ability to enforce

 05  the Project Agreement if it stepped in to guarantee

 06  the debt?

 07              ROBERT PATTISON:  I understood that it

 08  stood to gain getting out from under the

 09  requirement for lender consent.

 10              And if there were other things to gain,

 11  I don't know.  But that's the one I'm aware of.

 12              KATE McGRANN:  In terms of -- is it

 13  fair to say that in stepping into guarantee

 14  RTG's debt, the independence of the lender that we

 15  talked about earlier is effectively taken of what?

 16              ROBERT PATTISON:  I honestly don't know

 17  what the structure was, and I'd be speculating.

 18              I mean, if -- yeah, I'd be speculating

 19  without knowing exactly what the structure was that

 20  was proposed.

 21              KATE McGRANN:  Was this topic discussed

 22  at meetings of the Executive Steering Committee?

 23              ROBERT PATTISON:  I do not believe I

 24  was present if it was discussed at the Executive

 25  Steering Committee.
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 01              KATE McGRANN:  How did IO decide which

 02  meetings of the Executive Steering Committee to

 03  attend and which not to attend?

 04              ROBERT PATTISON:  I attended when I was

 05  invited.

 06              KATE McGRANN:  Wasn't IO always invited

 07  because it was a member of the Executive Steering

 08  Committee?

 09              ROBERT PATTISON:  Yes, that's my

 10  understanding.

 11              KATE McGRANN:  So did you go to every

 12  Executive Steering Committee meeting?

 13              ROBERT PATTISON:  No, sorry.  And there

 14  were some that I would miss, there were some that

 15  Derrick would go to.  So we didn't always go, but

 16  my understanding is, we were always invited.

 17              KATE McGRANN:  And I think you said

 18  that you weren't present at any Executive Steering

 19  Committee meetings where the decision to guarantee

 20  RTG's debt was discussed; is that right?

 21              ROBERT PATTISON:  That's right, as far

 22  as I know.  And again, this is years ago.

 23              KATE McGRANN:  Even if you weren't

 24  there, to your knowledge, was this discussed at

 25  meetings of the Executive Steering Committee?
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 01              ROBERT PATTISON:  Not to my knowledge.

 02              KATE McGRANN:  How many discussions do

 03  you recall being involved in about this decision

 04  before it was made?

 05              ROBERT PATTISON:  I couldn't say.  It

 06  was over a matter of weeks, I want to say.

 07              KATE McGRANN:  Over a matter of weeks?

 08              ROBERT PATTISON:  Yeah, that I was

 09  involved in discussions about it.  I don't think it

 10  was months, maybe a very small number of months.

 11  Again, it's a long time ago.

 12              KATE McGRANN:  Do you recall whether

 13  there were any disagreements on whether to proceed

 14  this way as opposed to taking another approach?

 15              ROBERT PATTISON:  I recall that John

 16  had reservations about taking out the lenders.  But

 17  I don't -- I don't really know the ins and outs of

 18  those objections.

 19              KATE McGRANN:  And that's John Traianopoulos?

 20              ROBERT PATTISON:  Traianopoulos, yeah.

 21              KATE McGRANN:  Are you aware of RTG

 22  asking the City for its consent to waive some of

 23  the liquidated damages payable by OLRT-C as a

 24  result of the failure to meet the May 2018 revenue

 25  service availability date?
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 01              ROBERT PATTISON:  Does not ring a bell.

 02              KATE McGRANN:  Are you aware of any

 03  requests that went to the City for its consent in

 04  its role as guarantor of the debt?

 05              ROBERT PATTISON:  Sorry, run that by me

 06  again.

 07              KATE McGRANN:  Let me try to break that

 08  down a little bit.

 09              So the lender's consent is generally

 10  required for changes to the Project Agreement.

 11              ROBERT PATTISON:  Yeah.

 12              KATE McGRANN:  And when the City steps

 13  in to guarantee the debt, did you understand that

 14  the City is then in a position of providing consent

 15  where the lender's consent would be sought?

 16              ROBERT PATTISON:  I have no idea.

 17              KATE McGRANN:  That's not something

 18  that was ever discussed with you?

 19              ROBERT PATTISON:  I was aware of

 20  discussions about whether they were going to do it,

 21  but what they actually did, I have no idea.

 22              KATE McGRANN:  And when you say,

 23  "you were involved in discussions about whether

 24  they were going to do it, and you don't know if

 25  they did".  What is the "it"?
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 01              ROBERT PATTISON:  Taking out the

 02  lenders in some way.

 03              KATE McGRANN:  You were never advised

 04  as to whether that was done or not?

 05              ROBERT PATTISON:  I've heard that

 06  that's what was done, but whatever they did, we

 07  weren't involved in it at that point, so...

 08              KATE McGRANN:  Who did you hear that

 09  from, that that is what was done?

 10              ROBERT PATTISON:  I honestly don't

 11  know.

 12              I know John is aware of it in some

 13  form, I might have heard it from him.  I know I've

 14  heard Brian Guest make reference to it in passing

 15  in the years since.  But who did I hear it from?  I

 16  don't know.

 17              KATE McGRANN:  Would a decision like

 18  this, to step in, the City to step in and guarantee

 19  RTG's debt, have implications for the views and

 20  advice that IO may share on a going-forward basis

 21  on the project?

 22              ROBERT PATTISON:  Well, again, since we

 23  were out of the project by the time they went ahead

 24  with Stage 2, it didn't affect anything because we

 25  weren't giving advice by that point.
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 01              KATE McGRANN:  I'm talking about

 02  Stage 1.  So RTG steps in to guarantee the debt on

 03  Stage 1?

 04              ROBERT PATTISON:  Yeah.

 05              KATE McGRANN:  And so there's a change

 06  to who's sitting in the lender's seat --

 07              ROBERT PATTISON:  Yeah.

 08              KATE McGRANN:  -- with respect to

 09  Stage 1?

 10              ROBERT PATTISON:  Yeah.

 11              KATE McGRANN:  Wouldn't that be

 12  important information for IO to have as it

 13  continues to have a seat on the Executive Steering

 14  Committee and provide advice and engage in

 15  discussions about the project?

 16              ROBERT PATTISON:  Yeah.  And around

 17  this time, and I can't remember when it was, the

 18  City, as I recall, expressed the view that they

 19  didn't feel they needed IO's input anymore.  And so

 20  I did stop attending ESC meetings.  I don't

 21  remember exactly when it was, but it was around

 22  this time, maybe a little after, maybe a little

 23  before.

 24              KATE McGRANN:  What led to that

 25  decision on the part of the City?
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 01              ROBERT PATTISON:  I guess you'd have to

 02  ask them that.

 03              KATE McGRANN:  What did you understand

 04  led to that decision on the part of the City?

 05              ROBERT PATTISON:  Well, all I will say

 06  is, the deal was structured -- like the one big

 07  piece of advice that I gave in the several years

 08  that I attended ESC, was on the question of

 09  rewriting the milestone payments.

 10              No offence to me, but I think my

 11  attendance at those meetings was becoming kind of

 12  superfluous.  The deal was set, they were well done

 13  in the way of execution.  They had what -- they

 14  were confident, what certainly appeared to me, was

 15  an excellent, you know, owner's team executing the

 16  project.  And, you know, they were all over it.

 17              So I think there was just a feeling

 18  that -- my feeling is that the benefit to having

 19  somebody from IO in the room was pretty limited on

 20  that particular project at that particular time.

 21              KATE McGRANN:  I see that my co-counsel

 22  has appeared on the screen.  And I had said that

 23  this would be a collaborative interview, so I

 24  wondered if she had a follow-up question that she

 25  wanted to pose before I continue.
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 01              EMILY YOUNG:  I did.  I was wondering

 02  whether the Memorandum of Understanding between the

 03  City and IO was terminated at that point in time?

 04              ROBERT PATTISON:  I don't recall.

 05              EMILY YOUNG:  Do you recall that it

 06  provided, I believe, for IO to continue to advise

 07  the City, at least until operations started?

 08              ROBERT PATTISON:  I don't recall off

 09  the top of my head.

 10              EMILY YOUNG:  Okay.  I just wanted to

 11  ask whether there was any element of oversight by

 12  the Provincial Government that was behind IO's

 13  involvement as well?

 14              You described the decision to end IO's

 15  involvement as entirely resting on the City, but

 16  was there any sense in which the Province might

 17  want IO to remain involved to be able to be sort of

 18  another information provider to it?

 19              ROBERT PATTISON:  You'd have to ask the

 20  Province what they wanted, but there was no element

 21  of that in our mandate.  We were explicitly and

 22  expressly not a Crown agent for the purpose of this

 23  engagement.

 24              And, you know, it's interesting, the --

 25  I would say that to a large extent, the role of IO
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 01  during the implementation phase was an accommodation

 02  that the City made to us rather than the other way

 03  around.  You know, they felt, and we certainly had

 04  no reason to disagree with this, that they were

 05  fully competent to deliver the project.  It was

 06  their asset, they were the signatory, we were not

 07  there on behalf of the Province, we were there, you

 08  know, as a service provider to them.

 09              And quite frankly, one of the reasons

 10  we wanted to be involved was because we had other

 11  transit projects coming, and we wanted to have

 12  sight into those things.

 13              So, you know, as I say, we had a very,

 14  very light touch through all of that period.  "All

 15  of that period", meaning, from the time of

 16  financial close, through our involvement.

 17              KATE McGRANN:  When did the City advise

 18  IO that it no longer needed its advice?

 19              ROBERT PATTISON:  I don't recall

 20  exactly when that happened.

 21              KATE McGRANN:  Generally, can you help

 22  me out with it?

 23              ROBERT PATTISON:  I want to say '16,

 24  '17, might have been '15.  So somewhere fairly late

 25  in the project.
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 01  U/T         SARIT BATNER:  We can give you

 02  something more precise around that if you'd like by

 03  way of undertaking.

 04              KATE McGRANN:  That will be helpful,

 05  thank you.

 06              What discussions preceded the

 07  communication that IO's advice is no longer needed

 08  by the City?

 09              ROBERT PATTISON:  I don't recall

 10  specifically.  In fact, I don't recall at all.

 11              KATE McGRANN:  How was this

 12  communicated to Infrastructure Ontario?

 13              ROBERT PATTISON:  Sitting here, I don't

 14  recall.

 15              KATE McGRANN:  Was it the case that

 16  this decision by the City ended all of

 17  Infrastructure Ontario's involvement in the

 18  project?

 19              ROBERT PATTISON:  Again, I don't

 20  remember whether it was before or after we were

 21  having the discussions on Stage 2.  It might have

 22  been before, so if that were the case, then I'd

 23  say, no.

 24              KATE McGRANN:  And just to be clear.

 25  Was it the case that this decision ended all of
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 01  Infrastructure Ontario's involvement in Stage 1 of

 02  the project?

 03              ROBERT PATTISON:  I believe so.

 04              And again, you know, did I ever get

 05  calls from the project team about this or that

 06  issue?  I don't remember when I last had a

 07  discussion with anybody on the project team.

 08              Again, this is in the context of, I'm

 09  in a business where people regularly call me up and

 10  say, "hey, Rob, have you seen this?  What do you

 11  think about that?"  That sort of informal

 12  discussion.  So I can't remember the last time I

 13  had one of those informal discussions with somebody

 14  at the City.

 15              KATE McGRANN:  Prior to the City

 16  advising Infrastructure Ontario that it didn't need

 17  IO's advice anymore, did the City ever consult with

 18  Infrastructure Ontario on the application of the

 19  Project Agreement to issues, disagreements or

 20  disputes that it was having with RTG?

 21              ROBERT PATTISON:  I know those sorts of

 22  topics came up from time to time in ESC meetings,

 23  and again, I'm not sure I'd characterize it as

 24  disputes, but, "hey, what do we think the contract

 25  says about X or Y issue?"  I know I've had those
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 01  discussions, but I can't think of particular

 02  examples.

 03              KATE McGRANN:  So came up in ESC

 04  meetings.  Was IO consulted outside of ESC meetings

 05  on any issues, disagreements, disputes with RTG?

 06              ROBERT PATTISON:  Yeah.  And again

 07  whether it was disagreements or disputes, I don't

 08  know.  But I know I've had calls from time to time

 09  from the project director, or the person in charge

 10  of the project, I don't know what the title of the

 11  person would be.

 12              I think there was Steve Cripps, and I

 13  can't remember there was somebody else, you know,

 14  again, informal calls, "hey, Rob, what do you think

 15  of this?"  I don't recall, "we've got this

 16  dispute", you know, "we need help."  I don't

 17  remember anything like that.

 18              KATE McGRANN:  So you don't remember

 19  what the topic of the request for advice or --

 20              ROBERT PATTISON:  No, not -- no.

 21              KATE McGRANN:  Do you recall providing

 22  any views or advice that were not followed by the

 23  City?

 24              ROBERT PATTISON:  Nothing I can think of.

 25              KATE McGRANN:  And when the City
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 01  advised Infrastructure Ontario that it no longer

 02  needed its advice, did you have any thoughts,

 03  questions, concerns in your mind about whether that

 04  decision was made as a result of views, opinions or

 05  advice that IO was sharing with the City?

 06              ROBERT PATTISON:  That never occurred

 07  to me, and I don't believe that to be the case.

 08              KATE McGRANN:  Can you speak to the

 09  approach taken to the selection of the vehicle

 10  provider for Stage 1?

 11              ROBERT PATTISON:  Can you be more

 12  specific?

 13              KATE McGRANN:  So my first question is,

 14  is this an area that you have knowledge of?  I've

 15  got questions about the PSOS, for example, or the

 16  decoupling of the vehicle provider from the RFP

 17  more generally.  Is it a good idea to pose these

 18  questions to you, or should I be asking somebody

 19  else?

 20              ROBERT PATTISON:  Depends on the

 21  question.  I've got some recollections of it.

 22              KATE McGRANN:  Do you recall whether

 23  there were any concerns on IO's part about the

 24  level of specificity in the PSOS for the vehicles?

 25              ROBERT PATTISON:  Yes.
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 01              KATE McGRANN:  Can you tell me about

 02  those concerns?

 03              ROBERT PATTISON:  Yeah.  So my view

 04  was, and our view was, I think as IO generally,

 05  that in an output spec, you try as much as possible

 06  not to put engineering requirements in the output

 07  spec.

 08              Project Co has engineers, you know,

 09  we've talked about that.  So tell what the output

 10  is that you want, and go and do it.

 11              One of the challenges with putting

 12  engineering requirements on the vehicle is that,

 13  you know, if you change the vehicle, you're

 14  changing the vehicle.

 15              And my understanding, and I couldn't

 16  give you an example of this, but my understanding

 17  is that when you, you know, the vehicle is a

 18  package that's provided by the vehicle

 19  manufacturer.  And if you impose a constraint in

 20  it, it might impact something else, and so that's a

 21  challenge.

 22              KATE McGRANN:  And what was IO's view

 23  on the PSOS as it existed in the RFP that went to

 24  market?  Were there any concerns about the level of

 25  specificity in that document?

�0106

 01              ROBERT PATTISON:  Yes.  And we

 02  implemented with the City what we called a "White

 03  Paper Process", where we invited the bidders to

 04  tell us where we were being too prescriptive.

 05              KATE McGRANN:  I understand that there

 06  were also going to be design consultation meetings

 07  as between the City and the vehicle provider --

 08              ROBERT PATTISON:  Right.

 09              KATE McGRANN: -- that was ultimately

 10  chosen.  And was one of the purposes of those

 11  meetings to address any questions about

 12  specificity, allow the vehicle designers to raise

 13  alternate possibilities, and kind of embody what

 14  you get out of a P3, which is the private company

 15  bringing their best ideas to the table?

 16              ROBERT PATTISON:  Yeah, and I'll just

 17  split one hair.  Whether it was with the vehicle

 18  supplier or whether it's with Project Co, and the

 19  vehicle supplier is there with them, I don't recall

 20  specifically.

 21              I'd put it slightly differently.  Well,

 22  I put it differently.  The design presentation

 23  process is for Project Co to show the progress of

 24  their design.  And to -- and it's a part of our

 25  standard process on the IO.  And it's meant to give
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 01  the owner an insight into whether the bidders are

 02  interpreting the PA correctly, and applying the

 03  PA correctly, and they're headed towards a

 04  successful bid.  You know, because the last thing

 05  you'd want is somebody misunderstands the spec and

 06  is noncompliant, and you lose a bidder over a

 07  misunderstanding.

 08              That's a well established part of our

 09  process.  The process also, at the time and I

 10  believe on Ottawa, includes the ability for bidders

 11  to propose innovations, meaning, things that don't

 12  comply with the output spec that can be proposed

 13  and accepted.

 14              And, the one thing that I believe was

 15  new to this process, and it was an idea I had been

 16  promoting for sometime, and I can't remember if it

 17  was implemented because I suggested it, or it just

 18  happened to be somebody else had the same idea.

 19  But again, this White Paper process, it's an

 20  analogy to what we do.  Part of the in-market

 21  process is, the bidders make comments on the

 22  contract and the risk allocation.

 23              This was, "tell us where we got the

 24  output spec wrong.  And where we've been too

 25  prescriptive, or where we've otherwise done
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 01  something that's going to lead to a bad result".

 02              And that was successful.  And I would

 03  say as well, this wasn't a debate as much between

 04  the City and IO, as between the -- is it CTP, the

 05  engineers, the technical advisor and, actually,

 06  folks within IO and folks within the City.

 07              Sorry, go ahead.

 08              KATE McGRANN:  The design consultation

 09  meetings, do they also, in addition to the

 10  rationale that you provided, they also provide the

 11  opportunity for the shake-out of any potential

 12  issues with the Project Agreement, the PSOS, like

 13  what you did with the White Paper?

 14              ROBERT PATTISON:  So the DPMs, the

 15  design presentation meetings are for the most part,

 16  I don't want to say exclusively, because the

 17  conversation would sometimes go a little bit beyond

 18  that.

 19              But they're about the design and design

 20  compliance and the progress of that.  There would

 21  be separate meetings about the PA, I can't remember

 22  whether we had White Paper meetings.  I know we had

 23  several -- when the White Papers came in, we had

 24  several very intensive sessions with it amongst the

 25  City, IO, CTP, about which recommendations to
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 01  accept.

 02              But I don't recall whether we actually

 03  had meetings with the bidders about their feedback

 04  to the White Papers.

 05              KATE McGRANN:  It's my understanding

 06  that Alstom as RTG's vehicle supplier, comes in

 07  quite late in the process; is that accurate?

 08              ROBERT PATTISON:  I don't recall.

 09              KATE McGRANN:  Do you recall if Alstom,

 10  as RTG's vehicle supplier, had the opportunity to

 11  go through all of the different DPMs, White Paper

 12  process, meetings with the City, etcetera, that

 13  were envisioned for the vehicle provider for the

 14  successful bidder?

 15              ROBERT PATTISON:  I don't recall.

 16              EMILY YOUNG:  If I can just jump in,

 17  Kate.

 18              I was wondering if Mr. Pattison can

 19  clarify.  When you previously said that the White

 20  Paper process was successful; could you describe

 21  what you mean by "success" there?

 22              ROBERT PATTISON:  Yeah, I think that

 23  there were -- I think that there were things that

 24  had been overly prescriptive in the output spec

 25  when it went out the door, that were corrected.
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 01              Or sorry, "corrected" is the wrong

 02  word.  Where a more performance-based spec was

 03  achieved, or where constraints that didn't need to

 04  be there, were removed.  So I felt, yeah, you know,

 05  whether I agreed whether they want far enough, I'm

 06  not sure.  But I think, or as I recall, great

 07  progress was made.  And, you know, a lot of eyes

 08  were on it, it was good debate, and some of the

 09  things I was convinced, and some of the things they

 10  were convinced as in any good professional debate.

 11              Sorry, you're on mute.

 12              EMILY YOUNG:  Thank you.  So it sounds

 13  like you don't recall whether all of the concerns

 14  that you had at the beginning about specificity

 15  were resolved with that process?

 16              ROBERT PATTISON:  Yeah.  And let me

 17  just quibble with one thing.  I'm not an engineer,

 18  and so in my, you know, in my career, I've spent a

 19  lot of time reading technical reports, for

 20  instance, in my capacity as a lawyer.  And so I'm

 21  familiar with technical issues, but I'm not a

 22  technical expert.

 23              Typically, my issues would be expressed

 24  as questions.  And sometimes there would be great

 25  scepticism behind those questions, and sometimes
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 01  it's, you know, just a real, "hey, do you need this

 02  or not?"

 03              And so I'll, you know, I'll give an

 04  example.  As I recall, the output spec required

 05  that the deadweight of the vehicles be not more

 06  than 42,000 kilograms, or some number, in my memory

 07  it's 42,000.

 08              And that was, as I recall, that was a

 09  debate.  And I think -- I believe as a result of

 10  the White Paper process, that was taken out.  That

 11  was a completely pointless constraint.

 12              KATE McGRANN:  With respect to the

 13  maintenance payment mechanism for the maintenance

 14  period, I understand that there are penalties and

 15  deductions that are built into that maintenance

 16  payment mechanism that are intended to act as

 17  incentives on the maintainer; is that fair?

 18              ROBERT PATTISON:  Yeah.

 19              KATE McGRANN:  Was it the intention

 20  that those penalties and deductions could outstrip

 21  the total monthly payment to be rolled over into

 22  the next month?

 23              ROBERT PATTISON:  Absolutely.  Oh,

 24  excuse me.  Rolled over into the next month.

 25              I don't know about being rolled over
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 01  into the next month.  But my understanding is that

 02  in this pay mec, as is typical, Project Co could

 03  lose their entire monthly payment in a individual

 04  month.

 05              KATE McGRANN:  Was it your

 06  understanding beyond losing the monthly payment,

 07  penlites and deductions could be racked up and

 08  applied to the next month, such that as you move

 09  into the next month, day one, you are already --

 10  you're already suffering payments and deductions

 11  before you've taken a step out the door kind of

 12  thing?

 13              ROBERT PATTISON:  What I do know is

 14  that certain points, so failure points, for

 15  instance, which I believe moved towards default and

 16  termination, those accrue in addition to financial

 17  deductions being made.  They're not penalties,

 18  they're contractual deductions.

 19              And whether default in one month in

 20  terms of financial amounts would spill into the

 21  other, that doesn't ring a bell.

 22              KATE McGRANN:  I'm not sure that I

 23  understand the distinction that you're drawing

 24  there.

 25              ROBERT PATTISON:  Right.  So my
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 01  understanding is, so in any one month, you've got

 02  pay back of capital, you've got an interest

 03  payment, it's like a mortgage that's being paid

 04  down.

 05              So an amount for capital and interest.

 06  You've got your maintenance payment for that month,

 07  you've got -- you may have lifecycle payments.  And

 08  in that month, once you pass a certain number of

 09  points, all of that -- and this is where I'm not

 10  sure.  I may be excluding the lifecycle, but I'm

 11  not sure.

 12              But the finance payment, and the

 13  maintenance payment, and maybe other things, you

 14  lose them completely, you never get a chance to

 15  recover.

 16              In addition to that, there's a point

 17  system which is, which informs that -- and I'm

 18  not -- forgive me, I'm not an expert on the ins and

 19  outs of the pay mec.  But there's points that

 20  accrue that go towards things like when a certain

 21  number of points accrues, I can terminate the

 22  PA for default, right?  This number of points is

 23  defined as a default under the PA.  And how many

 24  months that is, I don't know.

 25              So that would carry over for want of a
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 01  better term from month to month, those accrue from

 02  month to month, but I don't know about the pay mec

 03  cash deductions from month to month being affected

 04  by that; it could be.

 05              KATE McGRANN:  So for the point system,

 06  that doesn't restart at the end of the month?

 07              ROBERT PATTISON:  Again, sorry.  I

 08  tried to answer the question as framed.  I don't

 09  know, like the contract will say what the contract

 10  said.

 11              KATE McGRANN:  Okay.  And you don't

 12  know whether the intention in preparing the payment

 13  mechanism was such that the financial deductions

 14  could be racked up beyond the monthly payment and

 15  carried over into the next month and applied to the

 16  next month?

 17              ROBERT PATTISON:  I am not aware of

 18  that.

 19              KATE McGRANN:  How were the KPMs for

 20  the maintenance payments selected?

 21              ROBERT PATTISON:  I believe that was

 22  developed by a worker or work groups.  People from

 23  the City would have been involved in that, Remo

 24  Bucci and people on his team would have been

 25  involved in that, and John Traianopoulos would have
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 01  been involved in.

 02              I might have -- sorry, I'm sure I was

 03  kept apprised, and I may have had input into that,

 04  but not in a level of -- not in any level of

 05  detail.

 06              KATE McGRANN:  The maintenance

 07  obligations in the Project Agreement, it's my

 08  understanding that those were largely subcontracted

 09  from RTM to Alstom; is that consistent with your

 10  understanding?

 11              ROBERT PATTISON:  I believe so, but I

 12  couldn't point to a source for that.

 13              KATE McGRANN:  Let's come at it this way.

 14              Was the possibility that RTM would

 15  subcontract a large portion of its maintenance

 16  obligations to a third party considered when the

 17  Project Agreement was put together?

 18              ROBERT PATTISON:  I wouldn't find it at

 19  all remarkable that they would do that.  Let me put

 20  it that way.  But I don't recall.  I don't recall

 21  it being -- I don't recall a specific discussion

 22  about that.

 23              KATE McGRANN:  Is that something that

 24  IO would have seen on other DBM, DBFM projects it

 25  had worked on?
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 01              ROBERT PATTISON:  I mean, my

 02  understanding is that maintenance services are

 03  often and maybe always subcontracted out to a

 04  greater or lesser extent.

 05              KATE McGRANN:  And subcontracted out to

 06  one particular party, as opposed to a variety of

 07  different parties?

 08              ROBERT PATTISON:  I don't have an

 09  opinion about that.

 10              KATE McGRANN:  What was IO's experience

 11  with that when you were working on this project?

 12              ROBERT PATTISON:  I couldn't speak to

 13  IO's experience working on that.  Or sorry, I

 14  couldn't speak -- sitting here today, I don't know.

 15              KATE McGRANN:  Was there anybody in

 16  particular at IO who was looking at how to

 17  structure the maintenance component of the DBFM

 18  in the PA?

 19              ROBERT PATTISON:  Not that I recall

 20  specifically.

 21              KATE McGRANN:  This arrangement

 22  involves interfaces between a number of parties who

 23  don't have direct contractual relationships with

 24  each other.

 25              So, for example, OC Transpo as operator
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 01  of the system, and Alstom as the main maintenance

 02  subcontractor -- I can give you some others if you

 03  would like -- but how were those relationships to

 04  be governed?  What thought was put into that when

 05  the PA was being drafted?

 06              ROBERT PATTISON:  I can't recall

 07  specifically, other than the relationship -- other

 08  than to say in our typical P3 project, the

 09  maintenance and the public service delivery, are

 10  usually split exactly that way.

 11              The owner is -- you know, the facility

 12  exists to provide a public service.  Whether it's

 13  healthcare for a hospital, or whether it's transit

 14  for an LRT line.

 15              And so in every case, Project Co is

 16  building and maintaining a facility that will be

 17  operated by the owner, and the owner wants to be

 18  able to operate it, you know, safely and

 19  successfully to deliver the program.  So there's

 20  nothing at all remarkable about that split.

 21              And, you know, maybe I don't understand

 22  the question.

 23              KATE McGRANN:  I think you do.

 24              Did IO do anything differently on this

 25  project, to account for the variety of
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 01  relationships that would be engaged in where

 02  there's no direct contractual relationship, that it

 03  had done on any of the other projects that it had

 04  worked on.

 05              ROBERT PATTISON:  Again, when you say

 06  the variety of relationships, you mean

 07  subcontracted, maintainer and OC Transpo?

 08              KATE McGRANN:  Yes, that's an example

 09  from before.

 10              ROBERT PATTISON:  And again, OC Transpo

 11  is the City, so that's one.  You know, the City is

 12  one party.

 13              You know, I don't think it would be --

 14  I don't recall it being at all different.  And

 15  again, the theory behind DBFM is, the City deals

 16  with one party, and that party organizes it the way

 17  that they organize themselves.  But there's a

 18  contractual accountability that goes through that

 19  one party, which is Project Co.

 20              KATE McGRANN:  I'll quickly check with

 21  my co-counsel to see if she has any follow-up

 22  questions on any of that.

 23              EMILY YOUNG:  Not on that point.

 24              KATE McGRANN:  The Commission has been

 25  asked to look at the commercial and technical
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 01  circumstances that led to the breakdowns and

 02  derailments on Stage 1 of Ottawa's Light Rail

 03  Transit project.

 04              Are there any other topics --

 05              [Virtual connection lost by the

 06  Reporter].

 07              -- OFF THE RECORD DISCUSSION --

 08              KATE McGRANN:  Any other topics or

 09  areas that you would suggest that the Commission

 10  look at in its investigation?

 11              ROBERT PATTISON:  Not that I can think

 12  of, no.

 13              KATE McGRANN:  And the Commissioner has

 14  been asked to make recommendations to try to

 15  prevent issues like this from happening again.

 16              Any specific recommendations or areas

 17  of recommendation that you would suggest be looked

 18  at as part of that work?

 19              ROBERT PATTISON:  None that I can think of.

 20              KATE McGRANN:  Counsel, did you have

 21  any follow-up questions that you wanted to ask?

 22              SARIT BATNER:  No, thank you.

 23              KATE McGRANN:  We are at one minute

 24  past time, so we can go off the record.

 25  
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 01  -- Concluded at 12:01 p.m.
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