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EXECUTIVE SUMMARY

The Permit to Take Water program is the principal means by which the Ontario Ministry of the
Environment (MOE) regulates the taking of water in the province. Under Section 34 of the Ontario Water
Resources Act, a Permit to Take Water (PTTW) is required for most water takings of 50,000 litres per
day or greater in Ontario. The permit requirement applies whether the source of the taking is groundwater
or surface water. There are, however, a number of types of takings which are exempted from this permit
requirement.

In the past two years, a number of issues have contributed to heightened concern about water takings in
Ontario. They include:

• Public concern about the scale and number of water takings. 
• Complaints from the public about the quality of information in permits and Environmental

Registry proposal and decision notices. 
• The promulgation in April 1999 of O. Reg. 285/99 (the Water Taking and Transfer

Regulation), which requires that consideration be given to ecosystem function and the
public interest when proposed water takings are being reviewed. 

• A reported temporary moratorium on the issuance of new groundwater taking permits
announced by the province in spring 1999.

• The Walkerton contaminated water incident in May 2000.  

In early 1999, the Environmental Commissioner of Ontario (ECO) decided to review certain aspects of
MOE’s Permit to Take Water program in response to these concerns and in accordance with its mandate
under Ontario’s Environmental Bill of Rights. This report is based on the background research that was
undertaken for the ECO’s 1999/2000 annual report.

The ECO’s review found a number of inconsistencies and deficiencies in PTTWs and Registry notices
issued by MOE, as well as in the issuing process itself. Inconsistencies and deficiencies include: 

• Some Registry notices included inadequate or inaccurate descriptions of PTTW proposals
and permits, including ambiguously or incorrectly reported sources of water and
inaccurately or inconsistently reported  water quantities. 

• MOE staff who administer the PTTW program use a mix of Metric units and Imperial
measures in proposal and decision notices. This makes tracking, assessing and managing
water resources more difficult.

• There is evidence of regional differences in PTTW evaluations by MOE staff,  resulting in
regional variations in PTTW administration.

• Takings were permitted which did not appear to take into account the quantity of water
available in particular watersheds.

• There is no clear evidence that MOE consistently applies an ecosystem approach to
assessing PTTW applications and issuing permits.
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These inconsistencies and deficiencies, along with broad exemptions for many water takings, suggest that
the information generated by the PTTW program could not be relied upon to: 

• Enable the public to make informed comments on PTTW applications.
• Enable MOE, conservation authorities, municipalities, members of the public and other

stakeholders to develop regional or historical overviews of water taking trends. 
• Allow stakeholders and water users to know how much water is actually being taken and

or how much water is available to take in the future in any given area.  
• Permit the verification that the PTTW program is operated in accordance with the O.Reg.

285/99 Water Taking and Transfer Regulation. For example, it is nearly impossible for the
ECO to determine whether a key requirement, “protection of the natural functions of the
ecosystem,” is being achieved.

In addition to these findings, the ECO identified several outstanding issues that would benefit from
discussion by the ministry, stakeholders and the public as MOE reviews its water taking policies and
practices and updates key PTTW guidance documents.  These issues include PTTW program thresholds,
the relationship of the PTTW program to the Environmental Registry, and the capacity of MOE to provide
ecological assessments of water takings. 

The findings of the ECO’s PTTW assessments  raise three major areas of concern for the ECO. First,
public accountability and transparency are threatened because of inaccuracies and omissions in the Registry
notices for PTTWs, and because the actual PTTWs often omit or misrepresent crucial information. Second,
ecosystem protection may be threatened because MOE staff are issuing permits for new water takings
without access to fully complete or accurate information on existing water takings. Third, the problems with
PTTW administration may be promoting conflict about PTTWs and are contributing to the growing number
of leave to appeal applications related to PTTWs under the EBR.
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Chart 1: Negative Consequences from Excessive Water Takings

Habitat Destruction. Excessive water takings
can result in habitat loss for aquatic-based life,
including plants, fish, amphibians and waterbirds.
Habitat destruction is one of the key threats to
wildlife populations.
      
Elevated Turbidity. Extraction of water from an
aquifer or small surface water body can cause
siltation and elevated turbidity, which can threaten
the water’s oxygen levels and plant and animal life
and even impair treatment of the water for drinking
purposes.
       Reduced Diluent Capacity. Diminished water
quantity can have water quality implications,

particularly where contaminant sources exist in
or near the water body. Under reduced flows
or volume and a lower diluent capacity, some
water bodies could develop conditions toxic to
aquatic life because of inflows from septic
systems, landfill leachates, spills, discharges,
farming activities or underground storage tanks. 

     
Drought Exacerbation. Naturally occurring
water shortages can be exacerbated by water
takings, particularly as some parts of the
province are drought-prone.  

WHY WATER MATTERS

Water resources are vital to Ontario’s environment and ultimately sustain all of the plant, animal and human
life in the province. Surface water bodies (e.g., lakes, streams and rivers) support many important
ecosystem functions, such as providing reliable drinking water and habitat for fish, birds and wildlife.  In
many parts of the province groundwater sustains ecosystems by releasing a constant supply of water into
wetlands and by regularly contributing up to 20 per cent of the flow of headwater streams. During dry
periods, when surface water flows diminish, groundwater may supply most of the flow to some streams.

The major impacts from heavy extractions from water bodies include the loss of habitat for aquatic life and
therefore the aquatic life itself, interference with other uses and functions of the water body, and potentially,
stream, wetland or aquifer depletion (for specific consequences see Chart 1). These types of water quality
impacts are bound to arise if Ontario’s water resources are not managed  carefully. Adopting a more
holistic ecosystem approach to water resources management (see Chart 2) could help prevent many water
problems from arising in the first place. An ecosystem approach to water resources management would
require policy and program staff in the affected ministries to foster a new view of water resources. Such
a view would, in the ECO’s opinion, entail:

• An encompassing and interrelated view of water resources from precipitation through to
run-off, percolation, groundwater recharge, evaporation and transpiration.

• The gathering of monitoring information to assess an ecosystem before decisions are made
that could impact the ecosystem.

• The incorporation of best scientific knowledge into decision-making.
• An awareness of the long-term and cumulative effects of each individual decision.
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Chart 2: Ecosystem Approach and Ecosystem Monitoring

What is an Ecosystem?

An ecosystem consists of air, land, water and living organisms, including humans, and the interactions
among them. An ecosystem includes the community of living things, and the complex of physical and
chemical factors forming the environment. For example, an aquatic ecosystem includes all water, whether
flowing or standing; the processes, factors and natural cycles which affect it; and the organisms which
live in the water.

What is an Ecosystem Approach?

An ecosystem approach to land use planning would provide early and systematic guidance on the
interrelationships between existing and potential land uses and the health of ecosystems over time. This
approach is based on the recognition that ecosystems have limits, especially in terms of the stresses they
can absorb. There is growing evidence that too much stress can irreversibly degrade or destroy
ecosystems.

What is Ecosystem Monitoring?

To effectively protect the environment, society needs to be able to discern early warning
signs, and to be alerted to unexpected trends in environmental degradation.  There is
widespread agreement that society should anticipate and prevent environmental damage
wherever possible.  Damage cannot be anticipated and prevented if  ecosystems are not
monitored, including those elements without an apparent economic value.  Ecosystem
monitoring is an important tool – arguably the only tool – for discovering unexpected
ecological trends and detecting early warning signs of environmental harm. For example:

• It was ecosystem monitoring that allowed scientists to first understand the
impacts of acid rain in the 1970s.  

• It was ecosystem monitoring in the 1990s that let researchers piece together
the facts on high mercury concentrations in loons.

• The decline of certain frog populations world-wide is also a phenomenon
that was first noticed and then tracked through ecosystem monitoring.

Sources: Standards Development Branch, Ministry of the Environment and the Environmental Commissioner of Ontario
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WHY THE ECO EXAMINED PERMITS TO TAKE WATER

In 1999, the ECO decided that an examination of MOE’s administration of the PTTW program was
warranted,  based on issues that had arisen in provincial water resources management (see “Evidence of
Problems in Water Resources Management” below). The examination was also based on the ECO’s
legislative obligations under Ontario’s Environmental Bill of Rights (EBR). One of the primary roles of
the Environmental Commissioner of Ontario is to review how provincial ministries carry out the
requirements of Ontario’s EBR, including how they incorporate environmental and ecosystem functions into
their decision-making. In this instance, the Ministry of the Environment is the focus as it makes decisions
on Permit to Take Water applications. 

In its Statement of Environmental Values under the EBR, MOE committed to adopting “an ecosystem
approach to environmental protection and resource management.”1 This approach views ecosystems
holistically and includes a consideration of “the cumulative effects on the environment” and  the
“interrelations among the environment, the economy and society.”  MOE committed to reflecting this
ecosystem approach in its development of new legislation and policies and in its work of issuing permits
under applicable MOE legislation.2 The ECO, in its examination of MOE’s Permit to Take Water Program,
looked for evidence of this approach in the ministry’s decision-making.  

Since many of the PTTWs issued by MOE are posted on the Environmental Registry, the ECO reviews
many of these instruments as part of the ECO’s regular procedures. Under Section 35 of the Ontario’s
Environmental Bill of Rights, a minister who gives notice of a proposal shall ensure that relevant
comments are considered when decisions about the proposal are made.  Two primary functions of the
ECO are to monitor the quality of information in Registry postings and determine how effectively ministries
incorporate relevant comments into decisions. The results of this assessment are reported to the Ontario
Legislature through the ECO’s annual reports.

The Permit to Take Water Program in Brief

A Permit to Take Water (PTTW) is required for many major water takings3 in Ontario.  Water taking in
excess of 50,000 litres per day requires a permit under Section 34 of the Ontario Water Resources Act
(OWRA). The permit is required whether the source is ground water (e.g., a well) or surface water (e.g.,
a river, lake or storage pond). There is no requirement to regulate, report or document takings of less than
50,000 litres per day under the PTTW program. Moreover, some takings which exceed this threshold are
exempted from the normal PTTW application process, such as those for emergencies, domestic or
livestock watering. The Ministry of the Environment has produced a number of documents to guide
applicants and staff reviewing applications, as detailed in Chart 3. 

Summary of the PTTW Application Process

Applicants are advised to apply before any water works construction proceeds (e.g., a well
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Chart 3: Permits to Take Water – Guidance Documentation

Application Guide : The Guide for Applying for Approval of Permit to Take Water (see
Appendix A) provides guidance to proponents planning a water taking that would require approval
under Section 34 of the OWRA. In particular, this document clarifies the information required by the
application form and process. The Guide was last updated in 1994 and  includes a description of the
EBR requirements for the application process, but does not include a reference to the Water Taking
and Transfer Regulation passed in 1999.

Guidelines and Procedure Manual: To assist ministry staff with the process of reviewing
applications and issuing permits to take water, MOE has prepared the Permit to Take Water
Program /Guidelines and Procedure Manual (See Appendix B). This manual was last revised in
April 1999. It includes an appendix dealing with the Water Taking and Transfer Regulation, but the
manual itself has not been substantially updated since 1984 (e.g., any statement of policy or law
since that time is not reflected in the text of the manual).  

GTA Companion Guide : This 1999 document, Applying for Permits to Take Water from
Surface Water Sources in the Greater Toronto Area, was prepared by MOE’s Central Region to
accompany the Guide for Applying for Approval of Permit to Take Water (see Appendix C).
Specifically, it was created to address concerns related to significant water demands arising from
new housing developments and associated recreational facilities (e.g., golf courses) in the Greater
Toronto Area. The document reflects an “updated approach” to reviewing applications for PTTWs
from surface water, which includes the need to give “due consideration to the ecology and hydrology
of the watercourse” and consider “available information on other water users.” It also suggests the
type of information which water taking proponents should submit to meet key objectives: ensuring
minimum stream flow, preventing unacceptable interference, providing fair allocation and ensuring

construction). Applications must include accurate information on location and the proposed quantity of the
taking, and if applicable and known, any information about water storage, use of ponds, pumping tests or
existing problems. Applicants are advised to submit their applications to the MOE Regional Office
appropriate to the location of the water taking. The Regional Office reviews the application, which includes
a review of the applicability of the EBR (see Chart 4). At the end of the review process the Director either
issues a permit (with terms and conditions) or denies the application.  Proponents who are refused PTTWs
can appeal to the Environmental Review Tribunal (ERT) and request that the denial be overturned.  For
this reason, MOE staff are often reluctant to deny permits to proponents, and instead usually impose
conditions that address concerns about a particular PTTW. Proponents can also appeal to the ERT and
request that conditions in a permit be modified.

Historically, PTTWs have been issued on a first-come, first-serve basis. When a conflict arose, MOE could
use PTTWs to allocate available water among competing users (a brief description of the riparian rights
doctrine and the evolution of water taking regulation is included in Chart 5). As of April 1999, the Water
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Chart 4: Permits to Take Water and the Environmental Bill of Rights 

PTTW proposals that are subject to the EBR
are posted on the Environmental Registry for
public comment for 30 days (for more
discussion about the Registry and public
comment process, see also Charts 5 and 6). At
some time after this 30-day period, MOE posts
a decision notice on the Registry. The decision
notice indicates whether or not the permit was
issued and why. Increasingly, MOE has been
including an electronic link to a copy of the full
permit to provide more information than the
decision notice would provide. The following
types of PTTW applications are not posted on
the Registry: 
   (1) most municipal water takings; 
   (2) takings for irrigation of crops; and 
   (3) takings of less than one year in length. 
In terms of sheer quantity of water, municipal
PTTWs are by far the largest segment.
However, municipal PTTWs are not posted on
the Registry for comment because of an
exemption in the EBR for approvals issued under
the Environmental Assessment Act. Since
municipal PTTWs are covered by the 
Municipal Class Environmental Assessment
(EA) approval process, they escape the EBR
public review process. The Class EA approval
process was intended to spare proponents from
seeking individual approvals for undertakings of

a repetitive nature whose environmental effects
are predictable in scope and nature.

One important consequence of this
situation is that the Registry has become a
very limited database of PTTWs. As few, if
any, municipal takings appear on the
Registry, the Registry provides a
misleading picture of water consumption
patterns.  Therefore, conservation
authorities, PTTW applicants and the
general public cannot rely on Registry
information to provide an accurate
overview of water taking trends in a
particular region or over a specified period
of time. Moreover, residents are unable to
challenge MOE decisions on these permits
by launching leave to appeal applications
under Part II of the EBR (see Chart 6).  In
contrast, many minor changes to PTTWs
sought by private companies must be
posted on the Registry.

MOE’s approach to the Class EA
exception may result in significant
environmental consequences.  There is
considerable public interest in and
comment on PTTWs posted on the
Registry.  Public comment on specific

Taking and Transfers Regulation set out criteria for MOE staff to consider before issuing a PTTW. This
regulation requires that consideration be given to issues such as ecosystem function and the public interest.
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Chart 5: The Doctrine of Riparian Rights – How Water has been Managed Historically

The doctrine of riparian rights (riparian is drawn
from Latin and means river bank) originated
under English common law. The doctrine was
developed by the courts to resolve disputes
about water between land owners living in humid
regions. It relates solely to surface water bodies,
not to groundwater.

Under the doctrine, a  riparian land owner had a
right incidental to his ownership of the land to
take water from the stream flowing through his
property for ordinary purposes. His obligation
was not to affect the corresponding rights of
other riparian owners living downstream.

Under the original, strict interpretation of riparian
law, every riparian owner was entitled to the full
flow of the stream through his property,
undiminished in quality and quantity except by
“natural” uses including the domestic
consumption of the riparian owner, watering
stock and minor gardening. Originally, the
doctrine excluded “artificial” uses such as large
scale irrigation or industrial use.

In 1792, the riparian common laws of England
were introduced into what is now Ontario. In the
1800s, the courts began to allow large water
takings for industrial uses in order to encourage
economic development.  By the mid-19th

century, industrial uses of water were causing an

increase in riparian disputes, but no satisfactory
judicial resolution was achieved. Over time, the
judiciary’s role in water management became
more uncertain.

Section 34 of the OWRA (the section which
regulates water takings) attempted to clarify
uncertainties about the riparian doctrine,
particularly with respect to modern water use
and management issues. 

A lingering debate among the legal community
and regulators is whether public agencies have
the authority to deny a PTTW if the water user
is not affecting the corresponding rights of
another user. 
Some lawyers contend that the riparian rights
doctrine prohibits such a denial. From this
perspective, water takings that are large or
controversial or the subject of public concern
may still be permitted to occur. Others argue
that the riparian rights doctrine has been
modified extensively by regulatory programs
(based on statutes such as the OWRA and
EPA) like the Permit to Take Water and
Municipal-Industrial Strategy for Abatement
programs, and that the combined regime does
allow the province to regulate water takings.

Sources: Ontario Ministries of Environment and Agriculture and Food, Environmental Commissioner of Ontario
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WATER RESOURCES ISSUES AND INITIATIVES

Over the past several years a number of problems related to water resources management has garnered
public and media attention, and spurred the provincial government to undertake various legal and policy
initiatives. These issues and initiatives have important implications for MOE’s Permit to Take Water
program.

Evidence of Problems in Water Resources Management 

Water Shortage and Competition 

Concerns about water shortages have increased in Ontario in recent years. As reported in the ECO annual
report for 1999/2000, businesses and rural residents in some parts of Ontario who once had unrestricted
access to abundant supplies of groundwater have found themselves sharing existing resources with a
growing number of new users, including commercial interests, new housing developments and more
intensive farm operations. In some cases serious disputes have erupted. Exacerbating these conflicts,
southern Ontario experienced lower than average levels of precipitation and higher than average
temperatures in the latter 1990s. In early 2000, some farmers in one southwestern Ontario community
expressed concern that water taking limits that MOE was proposing would impede their ability to irrigate
crops during the peak summer growing season. MOE later relaxed the limits during those months. In return,
farmers and local farm groups committed to developing a water management strategy for the watershed.

Several surface water bodies have also been the subject of issues of competition and feared shortages. In
the summer of 2000, Spencer Creek, a small creek in southwestern Ontario with a baseflow supported by
groundwater, “disappeared” temporarily because of excessive takings from the local watershed. MOE
intervened to restrict groundwater takings and the creek “reappeared.” In late 2000, concern over the
magnitude of a water taking permit from the Tay River (near Ottawa) caused residents to request leave to
appeal the permit. Existing users of the Tay River are alleging that the taking is large enough to impair
streamflow and that the decision was based on inadequate information, which meant the consequences of
the taking could not be adequately known. In late 2000, the Environmental Review Tribunal (formerly the
Environmental Appeal Board) agreed that there were information gaps in the PTTW permit application,
that the appellants had grounds for an appeal, and ultimately granted leave to appeal the permit.4  

In the past five years, the issues of water takings, shortages, competition and management approaches have
also been the subject of numerous studies,5 theses6 and articles.7 Concerns about MOE’s approach to
groundwater management in Ontario have been expressed by the Provincial Auditor,8 the International Joint
Commission,9 and recently, by experts testifying at the Walkerton Inquiry.10 

Moratorium Announced on Water Takings 

As reported in the ECO’s July 2000 Special Report, the province announced a moratorium on water
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takings in the spring of 1999. In part, this moratorium was announced to ease growing concerns about
water takings and the potential for shortage and conflicts. In response to ECO inquiries, MOE indicated
that a ‘moratorium’ was never imposed, but that the ministry was applying increased scrutiny to PTTW
applications. However, as late as September 28, 2000, some government officials continued to report that
a moratorium on the issuance of new PTTWs was in place.

Lack of Analysis of Overall Trends in Water Taking  

The Ministry of the Environment has acknowledged weaknesses in its knowledge of trends in water taking
in the province.11 The province’s water taking permits do not lend themselves to ready comparison or
tabulation, due in part to the inconsistent use of various units used to specify water quantities and flows. As
a result the PTTW program does not enable a straightforward and efficient means of analyzing overall
trends in water taking. A further hindrance includes the frequent lack of streamflow data. Some steps that
would assist with trend analysis in the future were announced by MOE and MNR in early 2000. These
included an aquifer mapping and groundwater monitoring network and a low-water response plan to
restrict and manage water takings at the local level during extreme conditions.12

Conservation Authorities Try to Fill the Monitoring Void 

Conservation Authorities (CAs)  are among the few agencies in Ontario that carry out environmental
protection activities in the context of a drainage basin perspective. CAs established under the
Conservation Authorities Act are required to consider the impact of water takings (both ground and
surface water) on the hydrology of a drainage basin. As an example, in the mid-1990s, the Credit Valley
Conservation Authority (CVCA), which monitors the Credit River drainage basin (extending from
Orangeville south through Mississauga to Lake Ontario), undertook its own analysis because of concern
over the volume of water taking permits issued in this watershed. In 1999, the CVCA submitted a brief to
its Board of Directors and other groups about its concerns. The brief pointed out that if all the permitted
water takings in the Credit Valley basin were added together,  “there would not be adequate supplies of
water to meet the demand.”13

The Great Lakes Charter and Renewed Interest in Water Takings

The Great Lakes Charter is an agreement of the Council of Great Lakes Governors (CGLG), signed in
1985 by the eight Great Lakes Governors and the premiers of Ontario and Quebec.14 The Charter
specified consultation process requirements for diversions of water from the Great Lakes. In late 2000, the
Council began drafting a proposal called Annex 2001, which would create a new binding agreement to
manage Great Lakes waters, particularly with regard to diversions and consumptive uses. The impetus for
the Annex 2001 proposal was MOE’s decision in 1998 to grant a  controversial permit to take water to
the Nova Group to withdraw for export 10 million litres per day from Lake Superior. Annex 2001
proposes triggers for review of U.S. takings and places new conditions on large takings.15 Ontario’s PTTW
program could be affected by the province’s pledge to work with the CLGC to “develop a new set of
agreements and create a new standard.”16
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The Government’s Response to Water Management Problems

In the past two years, the province has announced a number of water management policy initiatives, in part
to address some of the problems that have been discussed above. These initiatives included:

Water Taking and Transfer Regulation 

On April 30, 1999, MOE’s Water Taking and Transfer Regulation (O. Reg 285/99) came into effect.
Billed by MOE as Canada’s first “conservation-based water taking” regulation,17 the regulation established
criteria for MOE staff to consider before issuing a PTTW. The regulation also requires that MOE staff must
now give precedence to the impact that the PTTW will have on natural functions of the ecosystem.18  They
also have the discretion to consider the impact on uses for livestock, municipal sewage and water supply,
agriculture and domestic wells. Furthermore, staff have authority to assess whether it is in the public interest
to grant the permit. 

Operation Clean Water  

Operation Clean Water was launched on August 8, 2000 by the Minister of the Environment and the
Premier in the wake of the Walkerton contaminated water tragedy to augment continuing efforts to improve
water quality and protect public safety.19 While this initiative is really a repackaging of previously announced
programs, some new projects and initiatives were announced.  The initiatives under Operation Clean Water
include:  the Drinking Water Protection Regulation (O. Reg. 459/00); a management review of MOE
operations; and consultations on groundwater management, on nutrient management, and on the regulation
of small waterworks facilities.  

Ontario Water Response – 2000 

In July 2000, the Ministry of Natural Resources (MNR) posted a proposal notice on the Registry indicating
that it was seeking public input on a policy proposal called Ontario Water Response – 2000. The purpose
of Ontario Water Response – 2000 was “to establish a response plan to deal with low water conditions
in Ontario.”20 As of January 2001, the ministry had not posted a decision with regard to this proposal.
Further, one senior MOE official stated at a public meeting in November 2000 that the proposal is not
likely to be treated as a high priority in the immediate future.21 Though no decision has been announced
about this proposal, the monitoring of precipitation, lake levels, flows, and regional hydrology is occurring
on an ongoing basis, and MNR is posting the information on its intranet site (i.e., internal site, not its publicly
accessible internet site).22 This work is coordinated by MNR for the Low Water Task Force sub-
committee, which includes representation from the Ministries of the Environment, Agriculture, Food and
Rural Affairs, and Natural Resources.

Groundwater Monitoring Network 

In October 2000, the Ministry of the Environment officially launched the Provincial Groundwater
Monitoring Network in partnership with conservation authorities and municipalities in Ontario.23 The intent
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of the network is to provide information for decision-making on water takings, drought management,
protection of groundwater quality, land use planning, and related health and safety issues.24 In the first year
of operation the network partners intend to launch key projects in seven watersheds.25  At present, the
ECO is unaware of MOE’s plans with respect to how it intends to use this new information in decision-
making on PTTWs. The ECO intends to monitor this project and will continue to report to the Legislature
on how MOE is using the information in its decision- making.  

Groundwater Study Financing 

In fall 2000, the province announced the Ontario Small Town and Rural (OSTAR) Development Initiative
(a program of the Ontario SuperBuild Corporation).26 Under the OSTAR initiative, the province is making
funds available to municipalities to assess infrastructure needs, including the assessment of groundwater
systems.27  One of the explicitly stated purposes of eligible studies under the OSTAR initiative is to enable
municipalities to develop a means to manage “groundwater supplies for current and future users.”28

Previous to the OSTAR initiative, the Provincial Water Protection Fund had sponsored 34 groundwater
studies.29

Revisions to Guidelines and Procedures Manual

MOE staff can consult the document Permit to Take Water Program /Guidelines and Procedure
Manual “in the maintenance of the permit program and in the investigation of water shortage complaints”
(see Appendix B).  The manual has not been substantively updated since 1984, but MOE undertook some
minor administrative revisions in 1999 to update statutory references and include the Water Taking and
Transfer Regulation as an appendix. Operational changes to the permit system, such as the requirement to
give regard to the natural functions of an ecosystem, brought about by the Water Taking and Transfer
Regulation, have not been incorporated into the text of this manual. MOE is reported to be undertaking a
more substantial revision of the manual.30
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WHAT THE ECO REVIEWED

The ECO’s approach to reviewing PTTWs involved two distinct review projects, a Baseline Assessment
and a Follow-up Assessment. The Baseline Assessment involved a broad review of  PTTW decision
notices31 and their associated permits to determine the quality of information in both. This assessment also
attempted to determine the impacts and implications that deficiencies would have on public comment rights
and ecosystem management. For a description of the EBR comment process, terms used, and how a
member of the public would comment on a proposal, see Chart 6. The Follow-up Assessment was more
specific in that it reviewed decision notices and permits only for the purposes of determining whether
problems identified in the Baseline Assessment were continuing or not. For an example of a PTTW decision
notice see Chart 7.

The following is a more complete description of each assessment:

Baseline  Assessment. 183 Registry decision notices that were posted between May 1,
1999 and  March 31, 2000 were reviewed.  A copy of the actual permit issued to
instrument holders for each notice was obtained from the Ministry of the Environment. The
permits were reviewed for: accuracy of information in Registry notices; quality and quantity
of information in Registry notices; trends in the permitted length of the water taking; and
the provision of functioning electronic links to a final version of the PTTW or other related
information. As well, the ECO conducted a limited assessment of special conditions
contained in the permits corresponding to the decision notices posted in the month of June
1999.

Follow-up Assessment.  The ECO continued its review in 2000 to determine whether
problems identified in the Baseline Assessment were continuing.  The Follow-up
Assessment involved 255 Registry notices for permits to take water that were posted from
April 1, 2000 to November 20, 2000. The ECO determined that 42 of  255 (16%)  had
at least one significant deficiency32 and staff proceeded to examine these more closely. Of
the 42, nine had a working electronic link to a copy of the permit; the ECO compared the
information in these nine decisions notices to their associated permits.

The statistical findings from these assessments appear below. The full listings of permits reviewed appear
in Appendix E and F. In carrying out the two assessments, the ECO also tracked the implications that any
quality of information shortfalls might have for the more substantive matters of  ecosystem monitoring and
environmental protection. These findings are included in the final sections of this paper.
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Chart 6: How to Comment on Proposals under the EBR Process

The EBR provides everyone in Ontario with
certain rights and responsibilities, notably,  legal
rights and  formal procedures for participating
in environmental decision-making by prescribed
ministries. Key terms used in the EBR
Comment Process include:

Prescribed Ministries. Thirteen government
ministries in Ontario are required to inform the
public about the environmental Acts and
policies that they are drafting. Six ministries are
also required to post notices about the
regulations they are developing and permit
applications they have received. 

Statement of Environmental Values. Each
of the ministries subject to the EBR has a
Statement of Environmental Values (SEV). The
SEV guides the minister and ministry staff when
they make decisions that might affect the
environment. 

The Environmental Registry. The Registry is
one of the primary means for prescribed
ministries to inform the public of
environmentally significant policies, Acts,
regulations and permits and to seek comment
from the public. The Registry itself is a publicly
accessible, searchable electronic database. 

Proposal Notices. When a minister seeks
comment on policy, Act or regulation or permit,
it is posted on the Registry as a proposal
notice. 

Decision Notices. When a decision has been
made on a proposal, it is followed up with a
decision notice. An example of a decision

notice is presented in Chart 7.

Leave to Appeal. In certain instances, the
public has the right to seek leave to appeal
decisions made by ministries, including
decisions to issue certain PTTWs. Leave to
appeal must be sought within 15 days of a
decision being posted on the Registry.

Comment Process:  
    
1) A ministry’s proposal is posted on the
Environmental Registry for comment as a
proposal notice.
    
2) The notice is posted for a minimum of 30
days. During this time the public is invited to
comment on the proposal.
   
3) After the proposal has been posted the
responsible ministry reviews all written
comments and considers all relevant comments.
See Note below.
    
4) The ministry makes a decision that should be
consistent with its Statement of Environmental
Values. Ministries are supposed to post a
decision notice as soon as possible. The
decision notice is to include the number of
comments received and how the ministry
considered the comments.
     
5) If members of the public have concerns
about the decision on a permit, licence or
certificate of approval, they may request leave
to appeal the decision.

Note: One of the provisions of the EBR
relevant to PTTWs and potential conflicts
would be the public’s right to request
enhanced public participation (e.g., a
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EBR Registry Number: IA00E0851 Ministry Reference Number:  23011031

Type of Posting: Instrument Status of Posting: Decision

Ministry: Environment

Date Proposal Loaded: 2000/05/18 

Date Decision Loaded: 2000/10/30 

Comment Period: 30 day(s) 

Written submissions were permitted between May 18, 2000 and June 17, 2000. 

NOTICE OF DECISION FOR AN INSTRUMENT: 

© Queen's Printer for Ontario, 2000 

Instrument Type:

OWRA s. 34 - Permit to take water

Proponent:

Hamilton Golf and Country Club 232 Golflinks Rd., Ancaster, Ontario, L9G 2N5 

Location of Activity: 

Town of Ancaster 

County/District/Region: Regional Municipality of Hamilton-Wentworth

Other Activity Location Identifiers:

Lot 46, Concession 3, Town of Ancaster, Regional Municipality of Hamilton-Wentworth

Description:

Permit: Renewal
Source: One on-stream pond on Ancaster Creek
Purpose: Golf Course Irrigation
Period of Taking: Indefinite
Amount of water to be taken(maximum): 1,000 us gallons per minute, 480,000 us gallons per day,
365 days per year
Location: Lot 46, Concession 3, Town of Ancaster, Regional Municipality of Hamilton-
Wentworth

Decision:

Chart 7: The first page of an actual Environmental Registry notice. This Chart reproduces the first page of a decision
notice on the Environmental Registry for a PTTW issued in October 2000. The complete notice and its associated permit
is included in Appendix D. 
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STATISTICAL FINDINGS OF THE ECO’S PTTW RESEARCH 

Results of the Baseline Assessment of Permits to Take Water 
May 1, 1999 to March 31, 2000          Sample size =183

Length of Permit

• 84 of 183 or 46% of the decision notices did not indicate the length of the permit or
noted the permit length in an unclear manner.

• In 90 of 183 or 49%, the length of the permit according to the actual permit was
different from that stated in the Registry decision notice.

• According to the actual permits:
• 9 of 183 or 5% were for 1 year;
• 40 of 183 or 22% were for 5 years;
• 110 of 183 or 60% were for 10 years;
• 1 of 183 or 0.5% was for 20 years;
• 13 of 183 or 7% were less than 10 years (e.g., 2,3,7 years) 
• 1 of 183 or 0.5% permit stating its length as “in perpetuity;”
• 10 of 183 or 5% did not stipulate a length.

Quantity of Taking

• In 104 of 183 or 57%, there were differences between the notices and the permits with
respect to the maximum daily water quantity that could be extracted by the permit
holder.33

Source of Taking

• In 29 of 183 instances or 16%, the stated source of water in the notice was different
from that in the permit.  

Links to Information

Approximately midway through the review (November 25, 1999), MOE began to provide
an electronic link in its PTTW decision notices to portable document files (PDF) containing
an actual version of the permit issued to proponents. Of the 183 permits reviewed, 60
were issued after November 25 and therefore should have had an electronic link:

• 16 of these 60 or 27% had a malfunctioning electronic link.
• 1 of 60 or 2% was missing the link altogether.
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Chart 8: Select Review – Special Conditions in Permits to Take Water

In light of growing public concerns about water availability (see previous section “Water Resources
Issues and Initiatives”), the ECO was interested in whether MOE included special conditions in its
PTTWs to control water takings (such as stipulating average and/or seasonal amounts for water
taking).  The ECO was also interested in whether or not permits contain “site-specific” conditions
regarding the measuring and reporting of water quantities.  The inclusion of measuring/reporting
conditions would ensure that MOE could access information on the actual quantities of water being
taken (actual quantities may vary from the maximum permitted amount).   Such information would
assist MOE in making decisions on whether or not to issue new permits in the vicinity of existing
water takings or to renew existing permits.

The ECO reviewed the PTTWs associated with Registry decision notices for the month of June
1999 (14 PTTW decision notices in all).  June 1999 was the first full month after the alleged
moratorium was placed on the issuance of PTTWs (as noted above, the announced moratorium
never was implemented by MOE staff). The ECO noted that some of the permits contained specific
conditions that limited the water taking. The ECO tracked the frequency of these conditions in the
permits: 

• 1 of the 14 permits specified an average and/or seasonal water taking amount.
• 5 of the 14 permits specifically required measuring and reporting of water taking

quantities.
• 5 of the 14 permits stated that the Director has the power to alter the water taking

(the condition specified that the MOE Director may suspend or reduce the water
taking during times of drought or water shortage in the “locality” of the taking). 

From this limited assessment (14 PTTWs from June 1999), it appears MOE did not require specific
measuring and reporting conditions as a matter of course and that MOE’s practice in applying such
conditions was variable. Since this was a small sample of permits corresponding to Registry notices
posted after the alleged moratorium was announced, a more detailed review would be required to
make any definitive statements about MOE’s practice of applying measuring and reporting
conditions in PTTWs.  

The data listing for this review is found in Appendix G.  
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Results of the Follow-up Assessment of PTTW Decision Notices with Deficiencies 
April 1, 2000 to November 30, 2000          Sample size =42

Availability of Information

• 0 of the 42 decision notices or 0% included the contact name of a ministry
staff person. However, all notices included a generic title and address of an
MOE staff person to whom comments could be directed.

• 7 of the 42 decision notices or 17% did not indicate the issuing authority (i.e.,
which MOE office). The remainder were issued by the following MOE
regional offices: Hamilton (6), London (12), Kingston (5), Thunder Bay (7),
Toronto (5).  In terms of the quality of information in the Registry notices, no
regional office distinguished itself as being particularly good or bad. 

• 7 of the 42 decision notices or 17% did not contain enough information to
determine the source of the water taking (ground or surface).  

• All of the 42 decision notices or 100% contained information on the amount
of water to be taken. 26 or 62%  were expressed in litres (per minute, per
day or per second) and 16 or 38% were expressed in gallons (per minute or
per day).  Note: 1 Registry notice used both litres and gallons.

• 3 of the 42 decision notices or 7% did not contain sufficient information to
identify the purpose of the water taking.  5 of the 42 decision notices or 12%
provided brief information on the purpose of the water taking but this
information failed to describe the use of the water (descriptions such as
commercial or industrial were used).

• 5 of the 42 decision notices or 12% did not have leave to appeal provisions
because the permits were issued for periods shorter than one year. To assist
the public and promote transparency in decision-making, MOE could explain
in such cases that EBR leave to appeal provisions do not apply to permits
shorter than a year. 

Length of Permit

• 9 of the 42 decision notices or 21% did not contain information on the period
of the water taking (such as 365 days a year or from May to September).

• 19 of 42 decision notices or 45% did not contain the date when the permit was issued.

• 24 of the 42 decision notices or 57%  did not contain a permit expiry date.
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• 9 of the 42 decision notices or 21% did not contain enough information to
allow the ECO to determine the length of the permit.  16 permits or 38%
were issued for 10 years.  12 permits or 29%  were issued for 5 years.  1 permit
was issued for less than one year. 2 permits or 5% were issued for 3 years.  1
permit was issued for 9 years (permit was previously issued the year before for
10 years).  1 permit was issued “permanently.”

Links to Information

• 33 of the 42 decision notices or 79%  had a malfunctioning electronic link to the permit
when the decision notice was initially posted on the Registry, 8 or 19% had a working
link and the remaining permit was not issued.

• 16 of the 33 decision notices (or 48%) without a working link on the day that
the decision notice was posted, still did not have a working link as of Nov. 24,
2000 (the rest had been fixed by MOE by this date).

Permit Accuracy and Information

To determine the accuracy of actual versions of the permits vis-a-vis the notices
which are supposed to summarize them, the ECO reviewed the 8 permits which
had a working link to Registry notices:

• All 8 permits contained an expiry date.
• 5 of the permits stated when the permit was issued and 3 did not.
• 3 of the permits specified the period of taking and 5 did not.
• All 8 permits stated the amount of water to be taken – all used litres as the

unit of measurement and 4 used both litres and gallons.
• 5 of the permits clearly stated the purpose of the water taking and 3 of

them, while not clearly stated, were easy to figure out because they were for
golf courses.

• 7 of the permits had special conditions.
• There were 3 different templates used – they appeared to be consistent by

region. Three permits issued by the Hamilton office used one template
while three permits issued by the Central Region office in Toronto used a
second template. The other two permits used a third template.

• 3 of the permits were inconsistent with the Registry posting in terms of the
details of a water taking (i.e., in 1 Registry notice there were 4 water sources
but the permit only mentioned 3).
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QUALITATIVE FINDINGS OF THE ECO’S PTTW RESEARCH 

Qualitative findings of the PTTW assessments are summarized below. The findings begin with those related
to public comment provisions, followed by those related to the potential impact on ecosystem health when
decisions are made with inadequate water taking information. 

Content of Registry Notices

Descriptions of proposals for PTTWs that are provided by MOE in Registry proposal notices are
inadequate and potentially misleading. MOE should insist that proponents provide MOE with better
descriptions of proposed water takings. MOE should refuse to proceed with applications in which the
applicants have provided a description of the proposed water taking so insufficient that the description can
not be used as is or revised in order to provide the public with useful information. MOE should return such
applications and request that the applicant improve the quality of its information before the applicant
resubmits it.

ECO found a significant  number of inconsistencies and deficiencies in the descriptions of  PTTWs posted
on the Registry by MOE.  For example, the public is routinely  not given enough information in the Registry
notices to allow informed comment, including the name of the person to whom they should direct their
comments. Furthermore, inaccuracies appear at an unacceptable frequency in the information provided by
Registry notices (additional examples are included under Grossly Inaccurate Reporting of Quantities in
Chart 9).

While the focus of this research was decision notices, the situation with respect to proposal notices also
raise concerns for the ECO.  Frequently, decisions notices contain virtually the same text as the proposal,
only noting that the decision has been made. In this regard, the ECO believes that many of the decision
notices reviewed would not have provided enough information to encourage informed comment when they
were at the proposal notice stage. The effectiveness of the notice and comment provisions of the EBR
depends on the quality of information available in proposal notices. 

While the provision of an electronic link to a copy of the permit itself is very helpful, it should not be used
as a reason to avoid describing the decision clearly and concisely in the decision notice. Posting information
in a consistent manner will help ensure that the Registry is useful and can be relied upon. When used,
electronic links to a copy of the permit must work in order for the public to have access to the designated
information. This is especially important if members of the public choose to exercise their leave to appeal
right. The ECO is concerned that links still do not work. The EBR allows members of the public to file a
leave to appeal application only up to 15 days after a decision is placed on the Registry. This very short
time period makes it very important that all information is posted accurately in all forms.
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Chart 9: Problem Areas – PTTWs and the Environmental Registry

Poor Information in Notice Results in Launch of Appeal. In one instance, a decision notice
indicated only that the permit was issued and when and to whom, but failed to note that the permit
quantity and length of the approved PTTW was shorter than the length requested by the proponent.
In this case, MOE approved a 1-year PTTW, not the 10-year PTTW sought by the proponent.
Moreover, the PTTW was approved for a single well, not the two wells originally sought. When
members of the public noticed that the permits had been issued, a leave to appeal application was
made. In denying the leave application, the Board noted that “the Environmental Registry posting on
the instrument was misleading” and that the “Applicants may have believed that the Director had
issued a permit for 10 years.” The electronic, publicly accessible copy of the permit had the correct
information but the applicants did not consult the information.34 Even if they had consulted the
PTTW, confusion could persist because the permit contradicts the decision notice.  If the vital
specifications of the taking had been included in the decision notice,  this misinterpretation could have
been avoided and the leave to appeal application might not have been launched.  [IA9E1353]

Grossly Inaccurate Reporting of Quantities.  MOE published in a permit contradictory
information about the amount of water which could be extracted. A water taking that totalled
302,000 litres per day (when all sources in the permit were added together) listed a maximum daily
taking of 234,000,000 litres per day in the permit. The decision notice states that the amount
permitted was reduced from the amount originally proposed. A copy of this permit is included in
Appendix D.[IA9E0785]

Discrepancies Between Commencement of Water Taking and Permit Issue Date. For an
October 1999 decision notice [IA9E1035], MOE issued the permit in October 1999 but the
permit itself states that water taking will begin on April 1999.  This was a permit renewal, but raises
question of why the water taking was able to continue for months without a permit, Registry decision,
or opportunity for leave to appeal. In another instance, the permit and cover letter are dated
November 1998 but state that the water taking could commence effective September 1998. The
decision notice [IA8E1322] was not posted until August 1999.

Inaccurate Notices. In another case a significantly inaccurate statement was included by MOE in a
decision notice. The Registry decision notice indicated that the MOE had decided not to issue a
permit but also included (in the decision notice) a permit expiry date. Furthermore, MOE supplied
the ECO with a copy of the permit, which proved that a permit had been issued and that the decision
notice was inaccurate. [IA9E0063]

 [ ] = Environmental Registry Number 
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Chart 9: Problem Areas – PTTWs and the Environmental Registry (Continued)

Discrepancy in Permitted Water Quantity. A decision notice posted on the Registry in January
2000, stated that the quantity of the water taking approved is 319,680 litres per day.  However, the
associated PTTW only allows a water taking quantity of 86,400 litres per day.  The decision notice
does not provide reliable information on the actual water taking quantity or the reason for the
change. [IA9E1315] 

Discrepancy in Permitted Water Quantity and Water Sources. A decision notice posted on the
Registry in November 1999, stated that approval had been granted for the following water taking:

1 well: 360,000 Imperial Gallons per day
1 dam: 260,000 Imperial Gallons per day
1 pond: 620,000 Imperial Gallons per day

The permit provided by MOE allows water taking from the well at the rate for the well stated above. 
Thus, the decision notice does not provide reliable information about sources or water quantity.
[IA9E0915]

Time Lag Between Permit Date and Decision Notice. Several examples of decision notices
being posted on the Environmental Registry months after the permit was issued include: permit dated
August 1997 and Registry decision notice dated July 1999 [IA7E0431]; permit dated April 1999
and Registry decision notice dated December 1999 [IA9E0004]; permit dated September 1999 and
Registry decision notice dated January 2000 [IA9E1319].

Reliance on a Qualitative Condition Instead of a Specific Quantity. Three decision notices
state that the approved quantity of water taking for the flood control structure is “dependent on
nature.”  The specific permits fail to provide any reference to quantity.  However, the attached cover
letters written by MOE note that, due to recent water shortages, a special condition is included to
ensure equitable access to the water supply and the protection of natural resources.   The condition
states: “The permit holder shall operate the flood control structure in such a manner that streamflow
is not stopped and is not reduced to a rate that will cause interference with downstream uses of
water or with the natural functions of the stream.”  There is nothing in the notice or permit that would
inform a member of the public about the quantity, or even a possible range of magnitude, of the
water taking. For example of this type of posting, see Appendix D. [IA9E0744] [IA9E0745]
[IA9E0746] 

Timing of Decision and Posting Notice

MOE is required to post notice of a proposal for a prescribed instrument (in this case, certain Permit to
Take Water proposals) for comment before it is implemented. MOE also must post a notice of the decision
to implement the proposal and provide an explanation of the effect of public comments on the ministry’s
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decision-making. In the case of some PTTW proposals, MOE has left the proposal notice on the Registry
for months or even years without posting a decision notice. This is troublesome for a number of reasons.
Neither the public nor the Environmental Commissioner is able to tell whether MOE  is still actively
considering the proposal, has decided to drop the proposal, or has implemented the proposal but neglected
to post a decision notice. If a decision is posted months or years after the proposal was posted, then those
who commented on the proposal may miss the decision altogether. Public expectations are raised by
postings. Failure to post decision notices promptly may discourage the public from making the effort to
provide input. Further, a decision made months or years after the proposal was posted can make recalling
important facts and details difficult. This is especially relevant to members of the public who may wish to
challenge a decision.

Issue Dates

As shown in more detail in Appendix E, the ECO found several problems with the issue dates of permits.
First, many decision notices reviewed as part of the baseline assessment were posted more than a month
after the permit was issued by MOE. In fact, in several cases many months transpired between the permit
issuance date and the posting of a Registry decision notice (see Appendix E).  This is a serious issue since
the proponent could be taking water for some months prior to initiation of the leave to appeal period (the
15 days begins once the decision notice is posted on the Registry).  Second, there are numerous examples
of permits not being dated, although in some (but not all) cases MOE noted the permit issue date in the
Registry notice.  Third, there were several examples  where water taking pre-dated the issuance of a permit
or Registry notice. 

Water Quantities

The ECO observed that water quantities were not described in a consistent way in Registry notices and
actual permits. In decision notices, water quantities were listed in some permits as a flow (e.g., litres per
hour) and in others as a total quantity (e.g., 10 million litres) to be taken. These different approaches to
describing quantities undermine efforts to analyze, compare and tabulate information. Decision notices
sometimes state that the taking being sought was approved as proposed, even though the actual permit
provided for a different quantity of water taking. Both Metric and Imperial quantities were in use but
sometimes both were not listed.

In order to comment effectively on a Registry proposal or seek leave to appeal a decision, the public
requires clear, unambiguous information about rates and quantities. For example, one uniform system of
measurement, Metric, should become the standard, although Imperial measures could be provided for
additional reference.

In order for PTTW quantity information to be useful for planning purposes, detailed quantity information
should be available. For example, rates such as litres per minute or per day should be converted into the
total quantities being sought daily, monthly and yearly, and the permit should specify the time dimensions
of the water taking operation (i.e., whether the taking is based on an 8-hour day, 24-hour day, 5 or 7 days
per week, continuous or seasonal or any other variation). If a total quantity is provided (e.g., 200 million
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litres), it should be converted to the daily or monthly rate of taking. Some Permits to Take Water require
that this information be recorded as a special condition of the permit.35

If permit quantities and measurements are not standardized, then MOE, the public and stakeholders will
have great difficulty tracking water takings and ensuring the protection of ecosystems.

Length of Permit

During the fall of 1999, the Minister of the Environment stated that “we have also updated our procedures
to include strictly-defined time limits or expiry dates on permits.”36   The ECO’s review of permits during
the baseline assessment period (May 1999 through March 2000) found that the ministry’s practice of
including in the permit a time limit for the water taking did indeed improve after the fall of 1999. 

The most recent Permit to Take Water/Program Guidelines and Procedure Manual does not provide
guidance on permit lengths.  The March 1999 Applying for Permits to Take Water from Surface Water
Sources in the Greater Toronto Area/Companion to the Guide for Applying for Approval of Permit
to Take Water only notes that “an expiry date is specified on most permits.  The duration of Permits will
vary depending, in part, on the level of concern associated with the water taking.”  In November 2000, a
senior MOE official indicated that MOE’s new approach to time limits was to grant permits with a length
of: two years for water bottling operations; five years for golf course operations; and ten years for most
other takings.37  

The ECO is concerned, from the perspective both of public policy and ecosystem protection, that the
ministry has not come forward with a proposal to amend current MOE policies on permit lengths.
Moreover, MOE’s approach to publicizing its new approach to time limits appears to exclude many
stakeholder groups, including the general public. 

Location of Taking

In order for the location of a water taking to be genuinely useful for planning, forecasting and  ecosystem
management purposes, planners and analysts need precise location descriptions which can be employed
in databases and computer mapping technologies.  For example, if UTM (universal transmercator)
coordinates were provided, which are available from a standard, publicly available 1:50,000 topographic
map, then the water taking information could be incorporated into a GIS (geographic information system)
database. From the GIS database, plots of the hydrology of an area could be generated. For example,
plots of the hydrology of the entire Grand River Drainage Basin have been generated by the Grand River
Conservation Authority (GRCA) for use in water resources planning and management. This type of
application by the GRCA indicates how water taking information could be incorporated in an ecosystem
approach to water resources management. 

Ecosystem Considerations

A key component of managing the ecosystem aspects of water takings was supposed to be the Water



     

Environmental Commissioner of Ontario                    Brief to the
Walkerton Inquiry 

23

Taking and Transfer Regulation (WTTR). As reported, the WTTR is intended to be a  “conservation-based
water taking” regulation,38 and to provide criteria for MOE staff to consider before issuing a PTTW. Staff
are now to give precedence to the impact that the PTTW would have on natural functions of the
ecosystem.39  Staff also have the discretion to consider the impact on uses for livestock, municipal sewage
and water supply, agriculture and domestic wells  and to assess whether it is in the public interest to grant
the permit. Based on the ECO’s PTTW assessments, it seems doubtful that this approach has been
adopted fully and consistently in the PTTW program. Some of the inconsistency may be attributed to the
incomplete revision of key PTTW guidance documents.

The applicant guide for PTTW (Guide for Applying for Approval of Permit to Take Water) has not
been updated to reflect the operational changes brought about by the WTTR. The ministry’s staff document
(Permit to Take Water Program /Guidelines and Procedure Manual), last revised in 1999, refers to
the WTTR only in an appendix. It is likely that when MOE staff, PTTW applicants, and the public interpret
the new regulation they are doing so on a case-by-case basis. As noted in a December 1999 Environmental
Appeal Board Decision, there is a danger that on a case-by-case basis, the WTTR will not be interpreted
in a consistent or appropriate manner.40 Without this important regulatory direction incorporated into
guidance documents,  key ecosystem considerations such as the impact on the baseflow of rivers, habitat,
exacerbation of droughts, turbidity and water body oxygen levels may not be incorporated into decision-
making.

Outstanding Issues to Consider

The ECO’s review of the PTTW program raises some fundamental issues that would benefit from
discussion by the ministry, stakeholders and the public as MOE reviews its water taking policies and
practices and updates its guidance documents.  

In order to capture enough information to make the PTTW program a genuinely useful tool for planning,
consideration could be given to whether a number of boundaries and thresholds are still appropriate. For
example: 

• The current threshold of 50,000 litres per day excludes many water takings and therefore
vital information from the program. 

• Many agricultural takings are not captured by the PTTW program. Water takings which
are not subject to permit requirements could still be made subject to reporting requirements
in order that a fuller picture of water consumption by humans is known.

• Domestic water wells constitute a vast number of small water takings. Though these water
takings were not the subject of this analysis, they would need to be factored in to any
hydrological analysis which attempts to be complete and reliable. 

Without a more comprehensive approach to acquiring and managing information about water takings in the
province,  it is doubtful that an accurate and reliable data source on water takings will exist in Ontario. 

In order to ensure that the public has access to a comprehensive database of Permits to Take Water,
consideration could be given to expanding the number and types of PTTWs proposals which are posted
on the Environmental Registry. Specifically, consideration could be given to whether it remains appropriate
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to exempt the vast majority of municipal water taking permits under the Municipal Class EA process. 

Finally, a lingering concern for the ECO is the means by which MOE will carry out PTTW application
reviews to ensure the protection of ecosystem functions. Qualified staff are not available in each regional
office of MOE to undertake ecological assessments. Further, the ECO is unaware of any recent MOE
guidance documents related to ecological assessment that could be examined and applied by MOE staff.
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CONCLUSIONS DRAWN FROM THE PTTW ASSESSMENTS 

The Permit to Take Water assessments undertaken by ECO staff in 1999 and 2000 raise three major areas
of concern for the ECO. First, public accountability and transparency are threatened because of
inaccuracies and omissions in the Registry notices for PTTWs, and because the actual PTTWs often omit
or misrepresent crucial information. Second, ecosystem protection may be threatened because MOE staff
are issuing permits for new water takings without access to fully complete or accurate information on
existing water takings. Third, the problems with PTTW administration may be promoting conflict about
PTTWs and are contributing to the growing number of leave to appeal applications related to PTTWs
under the EBR.

MOE’s administration of Ontario’s Permit to Take Water program is inadequate and needs  improvement.
Specifically, improvements could be made to the accuracy and availability of information in Permits to Take
Water and their associated EBR Registry notices. As a starting point, information related to the quantity
of water and the length and duration of takings could be improved and standardized. Such changes are
required to enable the program to yield information that could be relied on to track, plan for and protect
Ontario’s water resources.

In the absence of such improvements there are serious questions about the usefulness of the information
from the PTTW program. Without a database of reliable water taking information, there is significant risk
that many water taking permits will be granted and land use planning decisions made without adequate
knowledge of the availability of water resources. Furthermore, decisions about water resources will not be
made in a transparent and publicly accountable manner, contrary to the goals of the EBR.

Beyond process issues, MOE’s poor administration of the PTTW system poses real  implications for
ecosystem protection. It is unclear how relevant information about existing water takings is being factored
into decisions about issuing permits for new water takings. MOE has admitted that it does not know how
much water is available in the province for taking purposes. These information gaps may have already
resulted in the permitting of an excessive level of water taking for some ecosystems and watersheds. The
overuse of a water resource can and has resulted in habitat loss, impairment of other uses and conflict
between competing users.  

One of the key guiding principles of MOE’s Statement of Environmental Values is that the “ministry will
adopt an ecosystem approach to environmental protection and resource management.”41 This approach
views the ecosystem holistically and includes a consideration of “the cumulative effects on the environment”
and  the “interrelations among the environment, the economy and society.”  MOE committed to reflecting
this principle in applicable Acts and regulations but also in the permits  issued under these Acts.42 The
ECO, in its review of MOE’s Permit to Take Water program, found 
that this principle was not being applied consistently across the program. 

While the Water Taking and Transfer Regulation is a welcome development and could help ensure the
application of the ecosystem approach more consistently throughout the PTTW program, the ECO remains
concerned that key guidance documents have not been updated to fully reflect the direction and intent of
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this regulation. Without such a standardized approach, variances in  program delivery and weaknesses in
the quality of information that the PTTW program generates will continue to surface. 
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