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EXECUTIVE SUMMARY

The Parmit to Take Water program is the principd means by which the Ontario Ministry of the
Environment (M OE) regul ates the taking of water in the province. Under Section 34 of the Ontario Water
Resources Act, a Permit to Take Water (PTTW) is required for most water takings of 50,000 litres per
day or greater inOntario. The permit requirement applies whether the source of the taking is groundwater
or surfacewater. There are, however, anumber of types of takings which are exempted from this permit
requirement.

In the past two years, a number of issues have contributed to heightened concern about water takingsin
Ontario. They include:

. Public concern about the scale and number of water takings.

. Complaints from the public about the qudity of information in permits and Environmentd
Regisiry proposal and decision notices.

. The promulgation in April 1999 of O. Reg. 285/99 (the Water Taking and Transfer
Regulaion), which requires that consideration be given to ecosystem function and the
public interest when proposed water takings are being reviewed.

. A reported temporary moratorium on the issuance of new groundwater taking permits
announced by the province in spring 1999.

. The Walkerton contaminated water incident in May 2000.

In early 1999, the Environmentd Commissoner of Ontario (ECO) decided to review certain aspects of
MOE’ sPermit to Take Water program in response to these concerns and inaccordance withits mandate
under Ontario’ sEnvironmental Bill of Rights Thisreport is based on the background researchthat was
undertaken for the ECO’s 1999/2000 annual report.

The ECO'’s review found a number of inconsstencies and deficiencies in PTTWs and Regidiry notices
issued by MOE, aswdl asin the issuing process itsdlf. Incongstencies and deficiencies include:

. Some Registry noticesincuded inadequate or inaccurate descriptions of PTTW proposals
and permits, induding ambiguoudy or incorrectly reported sources of water and
inaccurately or inconsistently reported water quantities.

. MOE gaff who administer the PTTW program use a mix of Metric units and Imperia
measures in proposa and decision notices. This makes tracking, assessing and managing
water resources more difficult.

. Thereis evidence of regiond differencesin PTTW evaduations by MOE gaff, resulting in
regiond variationsin PTTW adminigtration.

. Takings were permitted which did not gppear to take into account the quantity of water
available in particular watersheds.

. There is no clear evidence that MOE condgtently applies an ecosystem approach to
assessing PTTW applications and issuing permits.

Environmental Commissioner of Ontario Brief to the
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These inconggtencies and deficiencies, aong with broad exemptions for many water takings, suggest that
the information generated by the PTTW program could not be relied upon to:

. Enable the public to make informed comments on PTTW applications.

. Enable MOE, conservation authorities, municipaities members of the public and other
stakeholders to develop regiona or historical overviews of water taking trends.

. Allow stakeholders and water users to know how muchwater isactudly being taken and
or how much water is available to take in the future in any given area.

. Permit the verification that the PTTW programis operated inaccordance withthe O.Reg.

285/99 Water Taking and Transfer Regulation. For example, it isnearly impossible for the
ECO to determine whether a key requirement, “ protection of the natura functions of the
ecosystem,” is being achieved.

In addition to these findings, the ECO identified severa outstanding issues that would benefit from
discussion by the ministry, stakeholders and the public as MOE reviews its water taking policies and
practices and updates key PTTW guidance documents. Theseissuesinclude PTTW program thresholds,
the relationship of the PTTW programto the Environmenta Regigtry, and the capacity of MOE to provide
ecologica assessments of water takings.

The findings of the ECO’s PTTW assessments raise three mgjor areas of concern for the ECO. Firg,
public accountability and transparency arethreatened because of inaccuracies and omissions inthe Registry
noticesfor PTTWS, and becausethe actual PTTWsoftenomit or misrepresent crucia information. Second,
ecosystem protection may be threatened because MOE d&ff are issuing permitsfor new water takings
without access to fuly complete or accurate informationon existing water takings. Third, the problems with
PTTW adminigrationmay be promoting conflict about PTTWsand are contributingto the growing number
of leave to gpped applicationsrelated to PTTWs under the EBR.

Environmental Commissioner of Ontario Brief to the
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WHY WATER M ATTERS

Water resources are vital to Ontario’ senvironment and ultimetdly sugtain dl of the plant, anima and human
life in the province. Surface water bodies (e.g., lakes, streams and rivers) support many important
ecosystem functions, such as providing religble drinking water and habitat for fish, birds and wildife. In
many partsof the province groundwater sustains ecosystems by releasing a constant supply of water into
wetlands and by regularly contributing up to 20 per cent of the flow of headwater streams. During dry
periods, when surface water flows diminish, groundwater may supply most of the flow to some streams.

The mgjor impactsfromheavy extractions from water bodies include the loss of habitat for aguetic lifeand
thereforethe aguatic lifeitsf, interference withother uses and functions of the water body, and potentialy,
stream, wetland or aquifer depletion (for goecific consequences see Chart 1). Thesetypes of water quality
impacts are bound to arise if Ontario’s water resources are not managed carefully. Adopting a more
holistic ecosystem approach to water resources management (see Chart 2) could help prevent many water
problems from arising in the firg place. An ecosystem approach to water resources management would
require policy and program steff in the affected ministries to foster anew view of water resources. Such
aview would, in the ECO’s opinion, entail:

. An encompassing and interrelated view of water resources from precipitation through to
run-off, percolation, groundwater recharge, evaporation and transpiration.

. The gathering of monitoring informeationto assess an ecosystem before decisons are made
that could impact the ecosystem.

. The incorporation of best scientific knowledge into decison-making.

. An awareness of the long-term and cumulative effects of each individua decison.

Chart 1: Negative Consequences from Excessive Water Takings

Habitat Destruction. Excessive water takings particularly where contaminant sources exist in
can result in habitat loss for aquatic-based life, or near the water body. Under reduced flows
including plants, fish, amphibians and waterbirds.  or volume and a lower diluent capacity, some
Habitat destruction is one of the key threatsto water bodies could develop conditions toxic to
wildlife populations. aquatic life because of inflows from septic
systems, landfill leachates, spills, discharges,

Elevated Turbidity. Extraction of water from an . L
farming activities or underground storage tanks.

aquifer or small surface water body can cause
sltation and eevated turbidity, which canthresten  Drought Exacer bation. Naturaly occurring
the water’ s oxygen levels and plant and animd life  water shortages can be exacerbated by water
and even impair trestment of the water for drinking  takings, particularly as some parts of the
purposes. province are drought-prone.

Reduced Diluent Capacity. Diminished water
quantity can have water quaity implications,

Environmental Commissioner of Ontario Brief to the
Walkerton Inquiry



Sources: Standards Development Branch, Ministry of the Environment and the Environmental Commissioner of Ontario

Chart 2: Ecosystem Approach and Ecosystem Monitoring

What isan Ecosystem?

An ecosystem congsts of air, land, water and living organisms, including humans, and the interactions
among them. An ecosystem includes the community of living things, and the complex of physical and
chemica factorsforming the environment. For example, anagueatic ecosystemindudesdl water, whether
flowing or standing; the processes, factors and natural cycles which affect it; and the organisms which
live in the water.

What isan Ecosystem Approach?

An ecosystem approach to land use planning would provide early and systematic guidance on the
interrel ationships between exigting and potentia land uses and the hedlth of ecosystems over time. This
approach is based onthe recognitionthat ecosystems have limits, especidly interms of the stressesthey
can absorb. There is growing evidence that too much stress can irreversibly degrade or destroy
ecosystems.

What is Ecosystem Monitoring?

To effectively protect the environment, society needs to be able to discern early warning
signs, and to be alerted to unexpected trends in environmental degradation. There is
widespread agreement that society should anticipate and prevent environmental damage
wherever possible. Damage cannot be anticipated and prevented if ecosystems are not
monitored, including those elements without an apparent economic value. Ecosystem
monitoring is an important tool — arguably the only tool — for discovering unexpected
ecological trends and detecting early warning signs of environmental harm. For example:

. It was ecosystem monitoring that allowed scientists to first understand the
impacts of acid rain in the 1970s.

. It was ecosystem monitoringin the 1990s that let researchers piece together
the facts on high mercury concentrationsin loons.

. The decline of certain frog populations world-wide is also a phenomenon

that wasfirst noticed and then tracked through ecosystem monitoring.

Environmental Commissioner of Ontario Brief to the
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WHY THE ECO ExaMINED PERMITS TO TAKE WATER

In 1999, the ECO decided that an examination of MOE's adminigtration of the PTTW program was
warranted, based on issuesthat had arisen in provincial water resources management (see “ Evidence of
Problems in Water Resources Management” below). The examination was also based on the ECO’s
legidative obligations under Ontario’s Environmental Bill of Rights (EBR). One of the primary roles of
the Environmentd Commissoner of Ontario is to review how provincid ministries carry out the
requirementsof Ontario’ SEBR, induding how they incorporate environmenta and ecosystemfunctionsinto
their decison-meaking. In thisingtance, the Ministry of the Environment isthe focus as it makes decisons
on Permit to Take Water gpplications.

In its Statement of Environmental Vdues under the EBR, MOE committed to adopting “an ecosystem
approach to environmenta protection and resource management.”! This approach views ecosystems
holigicdly and includes a condderation of “the cumulative effects on the environment” and the
“interrdations among the environment, the economy and society.” MOE committed to reflecting this
ecosystem gpproach in its development of new legidation and policies and in its work of issuing permits
under applicable M OE legidation.? The ECO, initsexaminationof MOE’ s Permit to TakeWater Program,
looked for evidence of this gpproach in the ministry’ s decison-making.

Since many of the PTTWSsissued by MOE are posted on the Environmental Regigtry, the ECO reviews
many of these ingruments as part of the ECO’ s regular procedures. Under Section 35 of the Ontario’s
Environmental Bill of Rights a miniser who gives notice of a proposd shdl ensure that rdlevant
comments are considered when decisons about the proposal are made. Two primary functions of the
ECO areto monitor the qudity of informationin Registry postings and determine how effectively minidtries
incorporate relevant comments into decisons. The results of this assessment are reported to the Ontario
Legidature through the ECO’ s annud reports.

The Permit to Take Water Programin Brief

A Permit to Take Water (PTTW) is required for many major water takings® in Ontario. Water taking in
excess of 50,000 litres per day requiresapermit under Section 34 of the Ontario Water Resources Act
(OWRA). The permit is required whether the source is ground water (e.g., awell) or surface water (e.g.,
ariver, lakeor storage pond). Thereis no requirement to regulate, report or document takings of less than
50,000 litres per day under the PTTW program. Moreover, some takings whichexceed thisthreshold are
exempted from the norma PTTW application process, such as those for emergencies, domestic or
livestock watering. The Minigry of the Environment has produced a number of documents to guide
gpplicants and staff reviewing agpplications, as detailed in Chart 3.

Summary of the PTTW Application Process

Applicants are advised to goply before any water works congruction proceeds (e.g., a well

Environmental Commissioner of Ontario Brief to the
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Chart 3: Permitsto Take Water — Guidance Documentation

Application Guide: The Guide for Applying for Approval of Permit to Take Water (see
Appendix A) provides guidance to proponents planning a water taking that would require approva
under Section 34 of the OWRA. In particular, this document clarifies the information required by the
gpplication form and process. The Guide was last updated in 1994 and includes a description of the
EBR requirements for the application process, but does not include a reference to the Water Taking
and Transfer Regulation passed in 1999.

Guiddines and Procedure Manual: To assg minigtry staff with the process of reviewing
applications and issuing permits to take water, MOE has prepared the Permit to Take Water
Program /Guidelines and Procedure Manual (See Appendix B). This manua waslast revised in
April 1999. It includes an appendix dedling with the Water Taking and Transfer Regulation, but the
manud itsdf has not been substantially updated since 1984 (e.g., any statement of policy or law
gncethat time is not reflected in the text of the manud).

GTA Companion Guide: This 1999 document, Applying for Permits to Take Water from
Surface Water Sourcesin the Greater Toronto Area, was prepared by MOE' s Centra Region to
accompany the Guide for Applying for Approval of Permit to Take Water (see Appendix C).
Specificaly, it was crested to address concerns related to significant water demands arising from
new housing developments and associated recregtiond facilities (e.g., golf courses) in the Greater
Toronto Area. The document reflects an “ updated approach” to reviewing applications for PTTWs
from surface water, which includes the need to give “due consderation to the ecology and hydrology
of the watercourse” and consder “ available information on other water users.” It dso suggeststhe
type of information which water taking proponents should submit to meet key objectives. ensuring
minimum stream flow, preventing unacceptable interference, providing fair dlocation and ensuring

congtruction). Applications mugt include accurate informationon locationand the proposed quantity of the
taking, and if gpplicable and known, any information about water storage, use of ponds, pumping tests or
existing problems. Applicants are advised to submit their gpplications to the MOE Regiona Office
appropriateto the location of the water taking. The Regiond Officereviewsthe application, whichincludes
areview of the applicability of the EBR (see Chart 4). At the end of the review process the Director either
issuesa permit (withterms and conditions) or deniesthe gpplication. Proponentswho arerefused PTTWs
can apped to the Environmenta Review Tribuna (ERT) and request thet the denid be overturned. For
this reason, MOE d&ff are often rductant to deny permits to proponents, and instead usually impose
conditions that address concerns about a particular PTTW. Proponents can aso apped to the ERT and
request that conditionsin a permit be modified.

Higdoricdly, PTTWshave beenissuedonafirst-come, firg-serve basis. Whena conflict arose, M OE could
use PTTWsto dlocate available water among competing users (a brief description of the riparian rights
doctrine and the evolution of water taking regulation isincluded in Chart 5). As of April 1999, the Water
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Teking and Transfers Regulation set out criteriafor MOE gaff to consider beforeissuing a PTTW. This
regulationrequiresthat consideration be givento issues such as ecosystem function and the public interest.

Chart 4. Permitsto Take Water and the Environmental Bill of Rights

PTTW proposasthat are subject to the EBR
are posted on the Environmental Registry for
public comment for 30 days (for more
discussion about the Registry and public
comment process, see also Charts 5 and 6). At
some time after this 30-day period, MOE posts
adecison notice on the Registry. The decision
notice indicates whether or not the permit was
issued and why. Increasingly, MOE has been
incdluding an dectronic link to a copy of the full
permit to provide more information than the
decison natice would provide. The following
types of PTTW applications are not posted on
the Regidry:

(1) most municipa water takings,

(2) takings for irrigation of crops, and

(3) takings of less than one year in length.
In terms of sheer quantity of water, municipd
PTTWsare by far the largest segment.
However, municipal PTTWs are not posted on
the Regigtry for comment because of an
exemption in the EBR for approvals issued under
the Environmental Assessment Act. Since
municipa PTTWSs are covered by the
Municipa Class Environmenta Assessment
(EA) approva process, they escape the EBR
public review process. The Class EA approval
process was intended to spare proponents from
seeking individua gpprovas for undertakings of

arepetitive nature whose environmenta effects
are predictable in scope and nature.

One important consequence of this
situation isthat the Registry has become a
very limited database of PTTWSs. Asfew, if
any, municipal takings appear on the
Registry, the Registry provides a
mideading picture of water consumption
patterns. Therefore, conservation
authorities, PTTW applicants and the
general public cannot rely on Registry
information to provide an accurate
overview of water taking trendsin a
particular region or over a specified period
of time. Moreover, residents are unable to
challenge MOE decisions on these permits
by launching leave to appeal applications
under Part |1 of the EBR (see Chart 6). In
contrast, many minor changesto PTTWSs
sought by private companies must be
posted on the Registry.

MOE’ sapproach to the ClassEA
exception may result in significant
environmental consequences. Thereis
considerable public interest in and
comment on PTTWs posted on the
Registry. Public comment on specific

Environmental Commissioner of Ontario
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The doctrine of riparian rights (riparian is drawn
from Latin and means river bank) originated
under English common law. The doctrine was
developed by the courts to resolve disputes
about water between land ownersliving in humid
regions. It relates solely to surface water bodies,
not to groundwater.

Under the doctrine, a riparian land owner had a
right incidenta to his ownership of the land to
take weater from the stream flowing through his
property for ordinary purposes. His obligation
was not to affect the corresponding rights of
other riparian owners living downstream.

Under the origind, gtrict interpretation of riparian
law, every riparian owner was entitled to the full
flow of the stream through his property,
undiminished in quaity and quantity except by
“naturd” usesinduding the domestic
consumption of the riparian owner, watering
gtock and minor gardening. Origindly, the
doctrine excluded “artificia” uses such aslarge
scaeirrigation or indudtrid use.

In 1792, the riparian common laws of England
were introduced into what is now Ontario. In the
1800s, the courts began to dlow large water
takings for indugtrial usesin order to encourage
economic development. By the mid-19"
century, industria uses of water were causing an

Chart 5: The Doctrine of Riparian Rights— How Water has been Managed Historically

increase in riparian disputes, but no satisfactory
judicid resolution was achieved. Over time, the
judiciary’ srole in water management became
more uncertain.

Section 34 of the OWRA (the section which
regulates water takings) attempted to clarify
uncertainties about the riparian doctrine,
particularly with respect to modern water use
and management issues.

A lingering debate among the legd community
and regulators is whether public agencies have
the authority to deny aPTTW if the water user
is not affecting the corresponding rights of
another user.

Some lawyers contend that the riparian rights
doctrine prohibits such adenid. From this
perspective, water takings that are large or
controversia or the subject of public concern
may gtill be permitted to occur. Others argue
that the riparian rights doctrine has been
modified extensvely by regulatory programs
(based on dtatutes such as the OWRA and
EPA) like the Permit to Take Water and
Municipd-Indugtrial Strategy for Abatement
programs, and that the combined regime does
alow the province to regulate water takings.

Sources: Ontario Ministries of Environment and Agriculture and Food, Environmental Commissioner of Ontario
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WATER RESOURCES | SSUES AND INITIATIVES

Over the past severa years a number of problems related to water resources management has garnered
public and media attention, and spurred the provincia government to undertake various lega and policy
initigtives These issues and initigtives have important implications for MOE's Permit to Take Water

program.

Evidence of Problemsin Water Resour ces M anagement
Water Shortage and Competition

Concerns about water shortages have increased in Ontario inrecent years. Asreported inthe ECO annud
report for 1999/2000, businesses and rura resdents in some parts of Ontario who once had unrestricted
access to abundant supplies of groundwater have found themsdves sharing exiding resources with a
growing number of new users, including commercid interests, new housing developments and more
intengve farm operations. In some cases serious disputes have erupted. Exacerbating these conflicts,
southern Ontario experienced lower than average levels of precipitation and higher than average
temperatures in the latter 1990s. In early 2000, some farmers in one southwestern Ontario community
expressed concern that water taking limits that MOE was proposing would impedethar abilityto irrigate
crops during the peak summer growing season. M OE later relaxed the limitsduringthosemonths. Inreturn,
farmers and locd farm groups committed to devel oping a water management strategy for the watershed.

Severd surface water bodies have aso been the subject of issues of competitionand feared shortages. In
the summer of 2000, Spencer Creek, asmdl creek in southwestern Ontario witha baseflow supported by
groundwater, “disappeared” temporarily because of excessve takings from the loca watershed. MOE
intervened to restrict groundwater takings and the creek “reappeared.” In late 2000, concern over the
magnitude of awater taking permit from the Tay River (near Ottawa) caused residents to request leave to
appeal the permit. Exiging users of the Tay River are dleging that the taking is large enough to impair
sreamflow and that the decison was based on inadequate information, whichmeant the consequences of
the taking could not be adequately known. Inlate 2000, the Environmenta Review Tribund (formerly the
Environmenta Appea Board) agreed that there were information gaps in the PTTW permit gpplication,
that the appellants had grounds for an apped, and ultimately granted leave to apped the permit.*

Inthe past five years, the issues of water takings, shortages, competitionand management approacheshave
aso been the subject of numerous studies,® theses® and articles.” Concerns about MOE'’ s approach to
groundwater management in Ontario have been expressed by the Provincia Auditor,? the International Joint
Commission,® and recently, by experts testifying at the Walkerton Inquiry.°

Moratorium Announced on Water Takings

As reported in the ECO’s July 2000 Specia Report, the province announced a moratorium on water

Environmental Commissioner of Ontario Brief to the
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takings in the soring of 1999. In part, this moratorium was announced to ease growing concerns about
water takings and the potentia for shortage and conflicts. In response to ECO inquiries, MOE indicated
that a‘moratorium’ was never imposed, but that the minisiry was goplying increased scrutiny to PTTW
gpplications. However, aslate as September 28, 2000, some government officias continued to report that
amoratorium on the issuance of new PTTWswasin place.

Lack of Analysis of Overall Trendsin Water Taking

The Minigry of the Environment has acknowledged weaknessesinitsknowledge of trendsinwater taking
in the province.!* The province's water taking permits do not lend themsalves to ready comparison or
tabulation, due inpart to the inconsastent use of various unitsused to specify water quantities and flows. As
a result the PTTW program does not engble a straightforward and efficient means of andyzing overal
trendsinwater taking. A further hindrance includes the frequent lack of streamflow data. Some steps that
would assist with trend analysisin the future were announced by MOE and MNR in early 2000. These
included an aquifer mapping and groundwater monitoring network and a low-water response plan to
restrict and manage water takings a the local level during extreme conditions.*2

Conservation Authorities Try to Fill the Monitoring Void

Conservation Authorities (CAs) are among the few agencies in Ontario that carry out environmental
protection ectivities in the context of a drainage basn perspective. CAs established under the
Conservation Authorities Act are required to consider the impact of water takings (both ground and
surface water) on the hydrology of a drainage basin. As an example, in the mid-1990s, the Credit Vdley
Conservation Authority (CVCA), which monitors the Credit River drainage basin (extending from
Orangeville south through Missssauga to Lake Ontario), undertook its own analysis because of concern
over the volume of water taking permits issued in thiswatershed. In 1999, the CV CA submitted abrief to
its Board of Directors and other groups about its concerns. The brief pointed out thet if al the permitted
water takingsin the Credit Valley basin were added together, “there would not be adequate supplies of
water to meet the demand.”*3

The Great Lakes Charter and Renewed Interest in Water Takings

The Great Lakes Charter is an agreement of the Council of Great Lakes Governors (CGLG), Sgnedin
1985 by the eght Great Lakes Governors and the premiers of Ontario and Quebec.* The Charter
gpecified consultation process requirementsfor diversons of water fromthe Gresat L akes. Inlate 2000, the
Council began drafting a proposd cdled Annex 2001, which would create a new binding agreement to
manage Great L akeswaters, particularly withregard to diversions and consumptive uses. The impetus for
the Annex 2001 proposal was MOE’ s decision in 1998 to grant a controversia permit to take water to
the Nova Group to withdraw for export 10 million litres per day from Lake Superior. Annex 2001
proposestriggersfor review of U.S. takings and places new conditionsonlargetakings.™® Ontario’ sSPTTW
program could be affected by the province' s pledge to work with the CLGC to “develop a new set of
agreements and create a new standard.”*®

Environmental Commissioner of Ontario Brief to the
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The Government’s Response to Water Management Problems

Inthe past two years, the province has announced anumber of water management policy initiatives, inpart
to address some of the problems that have been discussed above. These initiatives included:

Water Taking and Transfer Regulation

On April 30, 1999, MOE's Water Taking and Transfer Regulation (O. Reg 285/99) came into effect.
Billed by M OE as Canada sfirs “ conservation-based water taking” regulation,*” the regul ation established
criteriafor M OE &ff to consider beforeissuingaPTTW. The regulationa so requiresthat M OE gaff must
now give precedence to the impact that the PTTW will have on natural functions of the ecosystem.’® They
aso have the discretion to consider the impact on uses for livestock, municipa sewage and water supply,
agricultureand domestic wells. Furthermore, saff have authority to assesswhether it isinthe public interest
to grant the permit.

Operation Clean Water

Operation Clean Water was launched on August 8, 2000 by the Minister of the Environment and the
Premier inthe wake of the Wal kerton contaminated water tragedy to augment continuingeffortsto improve
water quaityand protect public safety.*° While this initiative isredlly arepackaging of previoudy announced
programs, some new proj ectsand initiativeswere announced. Theinitiativesunder Operation Clean Water
incdlude the Drinking Water Protection Regulation (O. Reg. 459/00); a management review of MOE
operations, and consultations on groundwater management, on nutrient management, and onthe regulation
of smdl waterworks facilities.

Ontario Water Response — 2000

InJduly 2000, the Ministry of Natural Resources (MNR) posted a proposal noticeonthe Registry indicating
that it was seeking public input onapolicy proposal caled Ontario Water Response— 2000. The purpose
of Ontario Water Response — 2000 was “to establish a response plan to ded with low water conditions
in Ontario.”?® As of January 2001, the ministry had not posted a decision with regard to this proposal.
Further, one senior MOE officd stated at a public meeting in November 2000 that the proposal is not
likely to be treated as a high priority in the immediate future?* Though no decision has been announced
about this proposa, the monitoring of precipitation, lake levels, flows, and regiona hydrology is occurring
onanongoing basis, and MNRis pogting the informationonitsintranet Ste (i.e., internd Site, not its publicly
accessible internet site).? This work is coordinated by MNR for the Low Water Task Force sub-
committee, which includes representation from the Minigries of the Environment, Agriculture, Food and
Rurd Affairs, and Natura Resources.

Groundwater Monitoring Network

In October 2000, the Minigtry of the Environment officidly launched the Provincia Groundwater
Monitoring Network in partnership with conservationauthoritiesand municipditiesin Ontario.Z The intent
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of the network is to provide information for decison-making on water takings, drought management,
protection of groundwater quaity, land use planning, and related hedthand safety issues®* Inthe first year
of operation the network partners intend to launch key projects in seven watersheds.® At present, the
ECO isunaware of MOE's plans with respect to how it intends to use this new information in decison-
making on PTTWs. The ECO intendsto monitor this project and will continue to report to the Legidature
on how MOE isusing theinformation in its decison- making.

Groundwater Study Financing

In fal 2000, the province announced the Ontario Smal Town and Rurd (OSTAR) Deve opment Initigtive
(aprogramof the Ontario SuperBuild Corporation).2 Under the OSTAR initiative, the provinceis making
funds available to municipdities to assess infrastructure needs, including the assessment of groundwater
systems.2” One of the explicitly stated purposes of digible studiesunder the OSTAR initiative isto enable
municipdlities to develop a means to manage “groundwater supplies for current and future users.”?
Previousto the OSTAR initiative, the Provincid Water Protection Fund had sponsored 34 groundwater
studies®®

Revisions to Guidelines and Procedures Manual

MOE gaff can consult the document Permit to Take Water Program /Guidelines and Procedure
Manual “in the maintenance of the permit program and in the investigation of water shortage complaints’
(see Appendix B). The manua has not been substantively updated since 1984, but M OE undertook some
minor adminigrative revisons in 1999 to update Satutory references and include the Water Taking and
Trandfer Regulation as an gppendix. Operationd changesto the permit system, suchasthe requirement to
gve regard to the naturd functions of an ecosystem, brought about by the Water Taking and Transfer
Regulation, have not been incorporated into the text of this manual. MOE is reported to be undertaking a
more substantia revision of the manud.®
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WHAT THE ECO REVIEWED

The ECO' s approach to reviewing PTTWsinvolved two distinct review projects, a Baseline Assessment
and a Follow-up Assessment. The Basdine Assessment involved a broad review of PTTW decison
notices™ and their associated permits to determine the qudity of information in both. This assessment aso
attempted to determine the impacts and implications that deficiencieswould have on public comment rights
and ecosystem management. For a description of the EBR comment process, terms used, and how a
member of the public would comment on aproposa, see Chart 6. The Follow-up Assessment was more
gpecific in that it reviewed decision notices and permits only for the purposes of determining whether
problemsidentifiedinthe Basdine Assessment were continuing or not. For anexample of aPTTW decison
notice see Chart 7.

Thefollowing is amore complete description of each assessment:

Baseline Assessment. 183 Regisiry decisionnoticesthat were posted between May 1,
1999 and March 31, 2000 were reviewed. A copy of the actua permit issued to
ingrument holdersfor each notice was obtained fromthe Ministry of the Environment. The
permitswere reviewed for: accuracy of informationinRegistry notices; quaity and quantity
of information in Registry notices; trends in the permitted length of the water taking; and
the provisonof functioning eectronic linksto afind verson of the PTTW or other related
information. As wel, the ECO conducted a limited assessment of specia conditions
contained inthe permits corresponding to the decision notices posted inthe month of June
1999.

Follow-up Assessment. The ECO continued its review in 2000 to determine whether
problems identified in the Basdline Assessment were continuing. The Follow-up
Assessment involved 255 Registry noticesfor permitsto take water that wereposted from
April 1, 2000 to November 20, 2000. The ECO determined that 42 of 255 (16%) had
at least one Sgnificant deficiency® and staff proceeded to examine these more closdly. Of
the 42, nine had aworking eectronic link to a copy of the permit; the ECO compared the
information in these nine decisions notices to their associated permits.

The gatigticd findings from these assessments appear below. The full ligtings of permits reviewed appear
in Appendix E and F. Incarrying out the two assessments, the ECO d so tracked the implications that any
quality of information shortfals might have for the more substantive metters of ecosystem monitoring and
environmentd protection. These findings are included in the find sections of this paper.
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Chart 6: How to Comment on Proposals under theEBR Process

The EBR provides everyone in Ontario with
certain rights and responghilities, notably, legd
rightsand forma procedures for participating
in environmental decison-making by prescribed
minigries. Key terms used in the EBR
Comment Process include:

Prescribed Ministries. Thirteen government
minidriesin Ontario are required to inform the
public about the environmenta Acts and
policies that they are drafting. Six minigries are
aso required to post notices about the
regulations they are developing and permit
gpplications they have received.

Statement of Environmental Values. Each
of the minidtries subject to the EBR has a
Statement of Environmenta Vaues (SEV). The
SEV guidesthe miniger and ministry staff when
they make decisons that might affect the
environmen.

The Environmental Registry. The Regidry is
one of the primary means for prescribed
minigries to inform the public of
environmentaly sgnificant policies, Acts,
regulations and permits and to seek comment
from the public. The Regidry itsdf isapublicly
access ble, searchable e ectronic database.

Proposal Notices. When aminister seeks
comment on policy, Act or regulation or permit,
it is posted on the Registry as a proposal
notice.

Decision Notices. When adecision has been
made on aproposd, it isfollowed up with a
decision notice. An example of adecison

noticeis presented in Chart 7.

Leaveto Appeal. In certain ingances, the
public has the right to seek Ieave to apped
decisons made by minidries, including
decisonsto issue certain PTTWs. Leaveto
gpped must be sought within 15 days of a
decision being posted on the Regidtry.

Comment Process;

1) A ministry’ s proposdl is posted on the
Environmenta Regisiry for comment asa
proposal notice.

2) The naticeis posted for aminimum of 30
days. During thistime the public isinvited to
comment on the proposdl.

3) After the proposal has been posted the
respongble minisry reviews dl written
comments and consders dl rdlevant comments.
See Note below.

4) The ministry makes a decison that should be
conggtent with its Statement of Environmental
Vaues. Minigtries are supposed to post a
decision notice as soon as possible. The
decison notice is to include the number of
comments received and how the ministry
considered the comments.

5) If members of the public have concerns
about the decision on a permit, licence or
certificate of gpprovd, they may request leave
to apped the decision.

Note: One of the provisions of the EBR
relevant to PTTWs and potential conflicts
would be the public’sright to request
enhanced public participation (e.g., a
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Chart 7: The first page of an actual Environmental Registry notice. This Chart reproduces the first page of a decision
notice on the Environmental Registry for a PTTW issued in October 2000. The complete notice and its associated permit
isincluded in Appendix D.

EBR Registry Number: |AOOE0851 Ministry Reference Number: 23011031
Type of Posting: Instrument Status of Posting: Decision

Ministry: Environment

Date Proposal L oaded: 2000/05/18

Date Decision Loaded: 2000/10/30

Comment Period: 30 day(s)
Written submissions were permitted between May 18, 2000 and June 17, 2000.

NOTICE OF DECISION FOR AN INSTRUMENT: -

© Queen's Printer for Ontario, 2000

Instrument Type:
OWRA s. 34 - Permit to take water

Proponent:

Hamilton Golf and Country Club 232 Golflinks Rd., Ancaster, Ontario, L9G 2N5

Location of Activity:

Town of Ancaster
County/District/Region: Regiona Municipality of Hamilton-Wentworth
Other Activity Location Identifiers:

Lot 46, Concession 3, Town of Ancaster, Regional Municipality of Hamilton-Wentworth

Description:

Permit: Renewal

Source: One on-stream pond on Ancaster Creek

Purpose: Golf Course Irrigation

Period of Taking: Indefinite

Amount of water to be taken(maximum): 1,000 us gallons per minute, 480,000 us gallons per day,
365 days per year

Location: Lot 46, Concession 3, Town of Ancaster, Regional Municipality of Hamilton-
Wentworth

Decision:
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StAaTISTICAL FINDINGSOF THE ECO’s PTTW RESEARCH

Results of the Basaline Assessment of Permitsto Take Water
May 1, 1999 to March 31, 2000 Sample size =183

Length of Permit

o 84 of 183 or 46% of the decison notices did not indicate the length of the permit or
noted the permit length in an unclear manner.

* In 90 of 183 or 49%, the length of the permit according to the actua permit was
different from that stated in the Registry decision notice.

* According to the actud permits:

» 9of 183 or 5% werefor 1 year;

40 of 183 or 22% were for 5 years,
110 of 183 or 60% were for 10 years,
1 of 183 or 0.5% wasfor 20 years;
13 of 183 or 7% were lessthan 10 years (e.g., 2,3,7 years)
1 of 183 or 0.5% permit Sating itslength as “in perpetuity;”
10 of 183 or 5% did not stipulate alength.

Quantity of Taking

* In 104 of 183 or 57%, there were differences between the notices and the permits with
respect to the maximum daily water quantity that could be extracted by the permit
holder.

Source of Taking

* |n 29 of 183 instances or 16%, the stated source of water in the notice was different
from that in the permit.

Links to Information

Approximately midwaythrough the review (November 25, 1999), M OE beganto provide
andectronic link initsPTTW decis on noticesto portable document files(PDF) containing
an actua verson of the permit issued to proponents. Of the 183 permits reviewed, 60
were issued after November 25 and therefore should have had an dectronic link:

* 16 of these 60 or 27% had amafunctioning eectronic link.

* 1 of 60 or 2% was missing the link atogether.
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Chart 8: Select Review — Special Conditionsin Permitsto Take Water

In light of growing public concerns about water availability (See previous section “Water Resources
Issues and Initiatives’), the ECO was interested in whether MOE included specid conditionsin its
PTTWSsto control water takings (such as stipulating average and/or seasonal amounts for water
taking). The ECO was adso interested in whether or not permits contain “ Site-specific” conditions
regarding the measuring and reporting of water quantities. Theinclusion of measuring/reporting
conditions would ensure that MOE could access information on the actua quantities of water being
taken (actud quantities may vary from the maximum permitted amount).  Such information would
assist MOE in making decisions on whether or not to issue new permits in the vicinity of existing
water takings or to renew existing permits.

The ECO reviewed the PTTWs associated with Registry decison notices for the month of June
1999 (14 PTTW decison noticesin dl). June 1999 was the first full month after the aleged
moratorium was placed on the issuance of PTTWSs (as noted above, the announced moratorium
never was implemented by MOE gaff). The ECO noted that some of the permits contained specific
conditions that limited the water taking. The ECO tracked the frequency of these conditionsin the
permits
. 1 of the 14 permits specified an average and/or seasonal water taking amount.
. 5 of the 14 permits pecificaly required measuring and reporting of water taking
Quantities.
. 5 of the 14 permits stated that the Director has the power to ater the water taking
(the condition specified that the MOE Director may suspend or reduce the water
taking during times of drought or water shortage in the “locdity” of the taking).

From this limited assessment (14 PTTWSs from June 1999), it appears MOE did not require specific
measuring and reporting conditions as a matter of course and that MOE' s practice in gpplying such
conditions was variable. Since thiswas a smdl sample of permits corresponding to Registry notices
posted after the aleged moratorium was announced, a more detailed review would be required to
make any definitive statements about MOE' s practice of gpplying measuring and reporting
conditionsin PTTWSs.

The dataliging for thisreview isfound in Appendix G.
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Results of the Follow-up Assessment of PTTW Decision Notices with Deficiencies
April 1, 2000 to November 30, 2000 Sample size =42

Availability of Information

0 of the 42 decision notices or 0% included the contact name of a ministry
staff person. However, all noticesincluded a generic title and address of an
M OE staff person to whom comments could be directed.

» 70fthe42decison noticesor 17% did not indicate the issuing authority (i.e.,
which MOE office). The remainder were issued by the following MOE
regional offices. Hamilton (6), London (12), Kingston (5), Thunder Bay (7),
Toronto (5). Intermsof the quality of information in the Registry notices, no
regional office distinguished itself as being particularly good or bad.

» 7 of the 42 decision notices or 17% did not contain enough information to
determine the source of the water taking (ground or surface).

 All of the 42 decision noticesor 100% contained information on the amount
of water to be taken. 26 or 62% were expressed in litres (per minute, per
day or per second) and 16 or 38% were expressed in gallons (per minute or
per day). Note: 1 Registry notice used both litres and gallons.

» 3of the 42 decision notices or 7% did not contain sufficient information to
identify the purpose of the water taking. 5 of the 42 decision noticesor 12%
provided brief information on the purpose of the water taking but this
information failed to describe the use of the water (descriptions such as
commercial or industrial were used).

» 5of the 42 decision notices or 12% did not have leave to appeal provisions
because the permitswere issued for periodsshorter than one year. To assist
the publicand promote transparency in decison-making, M OE could explain
in such cases that EBR leave to appeal provisons do not apply to permits
shorter than a year.

Length of Permit

» 9ofthe42decison noticesor 21% did not contain information on the period
of the water taking (such as 365 days a year or from May to September).

* 19 of 42 decisonnoticesor 45% did not contain the date when the permit was issued.

» 24 of the 42 decision noticesor 57% did not contain a permit expiry date.
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» 9 of the 42 decision noticesor 21% did not contain enough information to
allow the ECO to determine the length of the permit. 16 permits or 38%
wereissued for 10years. 12 permitsor 29% were issued for 5years. 1 permit
was issued for lessthan one year. 2 permitsor 5% were issued for 3years. 1
permit wasissued for 9 years(permit waspreviouslyissued theyear before for
10 years). 1 permit wasissued “ permanently.”

Links to Information

* 33 of the 42 decison notices or 79% had amdfunctioning eectronic link to the permit
when the decision notice was initiadly posted on the Registry, 8 or 19% had aworking
link and the remaining permit was not issued.

* 16 of the 33 decision notices (or 48%) without aworkinglink on the day that
the decision notice wasposted, gill did not have a working link asof Nov. 24,
2000 (the rest had been fixed by MOE by thisdate).

Permit Accuracy and I nformation

To determinethe accuracy of actual versions of the permitsvis-a-visthe notices
which are supposed to summarizethem, the ECO reviewed the 8 permitswhich
had a working link to Registry notices:

» All 8 permits contained an expiry date.

* 5of the permits stated when the permit wasissued and 3 did not.

» 3of the permits specified the period of taking and 5 did not.

» All 8 permits stated the amount of water to be taken —all used litresasthe
unit of measurement and 4 used both litresand gallons.

» 5 of the permits clearly stated the purpose of the water taking and 3 of
them, while not clearly stated, were easy to figure out becausethey were for
golf courses.

7 of the permits had special conditions.

» There were 3 different templates used — they appeared to be consistent by
region. Three permits issued by the Hamilton office used one template
while three permitsissued by the Central Region office in Toronto used a
second template. The other two permitsused a third template.

» 3of the permitswere inconsistent with the Registry postingin terms of the
detailsof awater taking(i.e., in 1 Registry notice therewere4water sources
but the permit only mentioned 3).
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QuALITATIVE FINDINGSOF THE ECO’s PTTW RESEARCH

Qudlitative findingsof the PTTW assessments are summarized below. The findings beginwiththoserel ated
to public comment provisons, followed by thoserelated to the potentia impact on ecosystem hedthwhen
decisions are made with inadequate water taking information.

Content of Registry Notices

Descriptions of proposas for PTTWSs that are provided by MOE in Registry proposal notices are
inadequate and potentidly mideading. MOE should inds that proponents provide MOE with better
descriptions of proposed water takings. M OE should refuse to proceed with goplications in which the
gpplicants have provided adescription of the proposed water taking so insufficent that the description can
not be used asisor revised in order to provide the public withussful information. M OE should returnsuch
goplications and request that the gpplicant improve the qudity of its information before the applicant
resubmitsit.

ECO found aggnificant number of inconsstencies and deficiencies in the descriptions of PTTWs posted
onthe Registry by MOE. For example, the publicisroutindy not given enough informetion in the Registry
notices to alow informed comment, induding the name of the person to whom they should direct ther
comments. Furthermore, inaccuracies appear at an unacceptable frequency inthe information provided by
Registry notices (additiona examples are included under Grossly | naccur ate Reporting of Quantitiesin
Chart 9).

While the focus of this research was decision notices, the Stuation with respect to proposa notices also
raise concerns for the ECO. Frequently, decisions notices contain virtualy the same text asthe proposal,
only noting that the decison has been made. In this regard, the ECO bdieves that many of the decison
noticesreviewed would not have provided enough informationto encourage informed comment whenthey
were a the proposal notice stage. The effectiveness of the notice and comment provisons of the EBR
depends on the qudity of information available in proposa notices.

While the provison of an eectronic link to a copy of the permit itsdlf is very hdpful, it should not be used
asareasonto avoid describing the decisionclearly and concisely inthe decisionnotice. Posting information
in a condstent manner will hep ensure that the Regidiry is ussful and can be rdlied upon. When used,
eectronic linksto a copy of the permit must work in order for the public to have access to the designated
information. Thisis especidly important if members of the public choose to exercise their leave to gpped
right. The ECO is concerned that links till do not work. The EBR dlows members of the public to filea
leave to appeal application only up to 15 days after adecison is placed on the Regidtry. This very short
time period makes it very important that dl information is posted accurately in dl forms.
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Chart 9: Problem Areas— PTTWsand the Environmental Registry

Poor Information in Notice Resultsin Launch of Appeal. In one instance, a decison notice
indicated only that the permit was issued and when and to whom, but failed to note that the permit
quantity and length of the approved PTTW was shorter than the length requested by the proponent.
In this case, MOE approved a 1-year PTTW, not the 10-year PTTW sought by the proponent.
Moreover, the PTTW was gpproved for asingle well, not the two wells originaly sought. When
members of the public noticed that the permits had been issued, aleave to apped agpplication was
meade. In denying the leave application, the Board noted that “the Environmenta Registry posting on
the instrument was mideading” and that the “ Applicants may have believed that the Director had
issued a permit for 10 years.” The dectronic, publicly accessible copy of the permit had the correct
information but the gpplicants did not consult the information. Even if they had consulted the
PTTW, confusion could persst because the permit contradicts the decison notice. If the vita
specifications of the taking had been included in the decison notice, this misinterpretation could have
been avoided and the leave to apped application might not have been launched. [IA9E1353]

Grosdly Inaccurate Reporting of Quantities. MOE published in a permit contradictory
information about the amount of water which could be extracted. A water taking that totaled
302,000 litres per day (when dl sources in the permit were added together) listed a maximum daily
taking of 234,000,000 litres per day in the permit. The decision notice sates that the amount
permitted was reduced from the amount origindly proposed. A copy of this permit isincluded in
Appendix D.[IA9EQ785]

Discrepancies Between Commencement of Water Taking and Permit Issue Date. For an
October 1999 decision notice [ lA9E1035] , MOE issued the permit in October 1999 but the
permit itself sates that water taking will begin on April 1999. Thiswas a permit renewd, but raises
question of why the water taking was able to continue for months without a permit, Registry decision,
or opportunity for leave to apped. In another instance, the permit and cover letter are dated
November 1998 but state that the water taking could commence effective September 1998. The
decison notice [IA8E1322] was not posted until August 1999.

I naccur ate Notices. In another case asgnificantly inaccurate satement wasincluded by MOE ina
decision notice. The Registry decision notice indicated that the MOE had decided not to issue a
permit but aso included (in the decison notice) a permit expiry date. Furthermore, MOE supplied
the ECO with a copy of the permit, which proved that a permit had been issued and that the decision
notice was inaccurate. [| ASEOC063]

[ ] = Environmental Registry Number

Environmental Commissioner of Ontario Brief to the
Walkerton Inquiry

19



Chart 9: Problem Areas— PTTWsand the Environmental Registry (Continued)

Discrepancy in Permitted Water Quantity. A decision notice posted on the Regisiry in January
2000, stated that the quantity of the water taking approved is 319,680 litres per day. However, the
associated PTTW only dlows awater taking quantity of 86,400 litres per day. The decison notice
does not provide religble information on the actud water taking quantity or the reason for the
change. [|A9E1315]

Discrepancy in Permitted Water Quantity and Water Sour ces. A decison notice posted on the
Registry in November 1999, dtated that approval had been granted for the following water taking:

1 wdl: 360,000 Imperia Gallons per day

1 dam: 260,000 Imperia Gallons per day

1 pond: 620,000 Imperid Galons per day
The permit provided by MOE alows water taking from the well at the rate for the well stated above.
Thus, the decision notice does not provide reliable information about sources or water quantity.
[IA9E0915]

Time Lag Between Permit Date and Decision Notice. Severd examples of decison notices
being posted on the Environmenta Registry months after the permit was issued include: permit dated
August 1997 and Registry decision notice dated July 1999 [IA7E0431]; permit dated April 1999
and Registry decision notice dated December 1999 [|A9E0004]; permit dated September 1999 and
Registry decision notice dated January 2000 [IA9E1319].

Reiance on a Qualitative Condition I nstead of a Specific Quantity. Three decision notices
date that the gpproved quantity of water taking for the flood control structure is *dependent on
nature” The specific permitsfail to provide any reference to quantity. However, the attached cover
letters written by MOE note that, due to recent water shortages, a specia condition isincluded to
ensure equitable access to the water supply and the protection of natura resources. The condition
dates. “The permit holder shall operate the flood control structure in such a manner that streamflow
is not stopped and is not reduced to arate that will cause interference with downstream uses of
water or with the natura functions of the stream.” There is nothing in the notice or permit that would
inform amember of the public about the quantity, or even a possible range of magnitude, of the
water taking. For example of thistype of posting, see Appendix D. [IA9EQ744] [IA9E0745]
[IA9EQ746]

Timing of Decision and Posting Notice

MOE is required to post notice of a proposal for a prescribed instrument (in this case, certain Permit to
Take Water proposals) for comment beforeit isimplemented. M OE a so must post a notice of the decison
to implement the proposa and provide an explanation of the effect of public comments on the ministry’s
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decison-making. Inthe case of some PTTW proposals, M OE hasleft the proposa notice on the Registry
for months or even years without posting a decision notice. This is troublesome for a number of reasons.
N either the public nor the Environmentd Commissioner is able to tel whether MOE s 4ill actively
conddering the proposal, has decided to drop the proposal, or hasimplementedthe proposal but neglected
to post adecisonnatice. If adecision is posted months or years after the proposal was posted, thenthose
who commented on the proposal may miss the decision atogether. Public expectations are raised by
postings. Falure to post decision notices promptly may discourage the public from making the effort to
provideinput. Further, adecisonmade months or years after the proposal wasposted can makerecdling
important facts and details difficult. Thisis especidly reevant to members of the public who may wish to
chdlenge adecison.

| ssue Dates

As shown in more detail in Appendix E, the ECO found severd problems with the issue dates of permits.
Firgt, many decison notices reviewed as part of the basdine assessment were posted more than a month
after the parmit wasissued by MOE. Infact, in severa cases many months transpired between the permit
issuance date and the posting of a Registry decisionnotice (see Appendix E). Thisisa seriousissue snce
the proponent could be taking water for some months prior to initiation of the leave to appeal period (the
15 days begins once the decision notice is posted on the Registry). Second, there are numerous examples
of permits not being dated, dthough in some (but not dl) cases MOE noted the permit issue detein the
Regigtrynotice. Third, therewere severd examples wherewater taking pre-dated theissuance of apermit
or Regidry notice.

Water Quantities

The ECO observed that water quantities were not described in a consstent way in Registry notices and
actual permits. In decision notices, water quantities were listed in some permits as aflow (e.g., litres per
hour) and in others as a tota quantity (eg., 10 million litres) to be taken. These different approaches to
describing quantities undermine efforts to andyze, compare and tabulate information. Decison notices
sometimes date that the taking being sought was approved as proposed, even though the actua permit
provided for a different quantity of water taking. Both Metric and Imperid quantities were in use but
sometimes both were not listed.

In order to comment effectively on a Registry proposa or seek leave to apped a decision, the public
requires clear, unambiguous information about rates and quantities. For example, one uniform system of
measurement, Metric, should become the standard, athough Imperia measures could be provided for
additiond reference.

In order for PTTW quantity information to be useful for planning purposes, detailed quantity information
should be available. For example, rates such as litres per minute or per day should be converted into the
total quantities being sought daily, monthly and yearly, and the permit should specify the time dimensions
of the water taking operation(i.e., whether the taking is based onan 8-hour day, 24-hour day, 5 or 7 days
per week, continuous or seasona or any other variation). If atota quantity is provided (e.g., 200 million
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litres), it should be converted to the daily or monthly rate of taking. Some Permitsto TakeWater require
that thisinformation be recorded as a pecid condition of the permit.®

If permit quantities and measurements are not standardized, then MOE, the public and stakeholders will
have great difficulty tracking water takings and ensuring the protection of ecosystems.

Length of Permit

During the fdl of 1999, the Minigter of the Environment stated that “we have aso updated our procedures
to indude strictly-defined time limits or expiry dates on permits™® The ECO'sreview of permits during
the basdine assessment period (May 1999 through March 2000) found that the ministry’s practice of
including in the permit atime limit for the water taking did indeed improve after the fall of 1999.

The most recent Permit to Take Water/Program Guidelinesand Procedure Manual does not provide
guidance on permit lengths. The March 1999 Applying for Permitsto Take Water from Surface Water
Sourcesinthe Greater Toronto Area/Companion to the Guidefor Applying for Approval of Permit
to Take Water only notes that “an expiry date is specified on most permits. The duration of Permits will
vary depending, in part, on the level of concern associated with the water taking.” InNovember 2000, a
senior MOE officid indicated that MOE' s new agpproach to time limitswasto grant permits with alength
of: two years for water bottling operations; five years for golf course operations, and ten years for most
other takings.®’

The ECO is concerned, from the perspective both of public policy and ecosystem protection, that the
minigry has not come forward with a proposal to amend current MOE policies on permit lengths.
Moreover, MOE's approach to publidzing its new approach to time limits appears to exclude many
stakeholder groups, including the genera public.

Location of Taking

In order for the location of awater taking to be genuindy useful for planning, forecasting and ecosystem
management purposes, planners and andysts need precise location descriptions which can be employed
in databases and computer mapping technologies. For example, if UTM (universal transmercator)
coordinates were provided, which are available from a standard, publicly available 1:50,000 topographic
map, then the water taking information could be incorporated into a Gl S (geographic information system)
database. From the GIS database, plots of the hydrology of an area could be generated. For example,
plots of the hydrology of the entire Grand River Drainage Basin have been generated by the Grand River
Conservation Authority (GRCA) for use in water resources planning and management. This type of
gpplication by the GRCA indicates how water taking information could be incorporated in an ecosystem
approach to water resources management.

Ecosystem Considerations

A key component of managing the ecosystem aspects of water takings was supposed to be the Water
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Takingand Transfer Regulation(WTTR). Asreported, the WT TR isintendedtobea “ conservation-based
water taking” regulation,® and to provide criteria for M OE staff to consider before issuing a PTTW. Staff
are now to gve precedence to the impact that the PTTW would have on natura functions of the
ecosystem.*® Staff aso have the discretion to consider theimpact on uses for livestock, municipa sewage
and water supply, agriculture and domestic wells and to assess whether it isinthe public interest to grant
the permit. Based on the ECO’s PTTW assessments, it seems doubtful that this approach has been
adopted fully and conagtently in the PTTW program. Some of the inconsistency may be attributed to the
incomplete revison of key PTTW guidance documents.

The applicant guide for PTTW (Guide for Applying for Approval of Permit to Take Water) has not
beenupdatedtoreflect the operationa changes brought about by the WTTR. The minidry’ sstaff document
(Permit to Take Water Program /Guidelines and Procedure Manual), last revised in 1999, refersto
the WTTR only in anagppendix. It islikdy that when M OE gaff, PTTW applicants, and the public interpret
the new regulationthey are doing so onacase-by-case basis. As notedinaDecember 1999 Environmentd
Appea Board Decison, thereisadanger that on a case-by-case bass, the WTTR will not beinterpreted
in a condstent or appropriate manner.*° Without this important regulatory direction incorporated into
guidance documents, key ecosystem congderations such as the impact on the baseflow of rivers, habitat,
exacerbation of droughts, turbidity and water body oxygen levels may not be incorporated into decision-
making.

Outstanding Issues to Consider

The ECO’s review of the PTTW program raises some fundamental issues that would benefit from
discussion by the ministry, stakeholders and the public as MOE reviews its water taking policies and
practices and updates its guidance documents.

In order to capture enough information to make the PTTW program agenuingy useful tool for planning,
consderation could be given to whether a number of boundaries and thresholdsare still appropriate. For
example

. The current threshold of 50,000 litres per day excludes many water takings and therefore
vitd information from the program.

. Many agriculturd takings are not captured by the PTTW program. Water takings which
arenot subject to permit requirements could gill be made subject to reporting requirements
in order that afuller picture of water consumption by humansis known.

. Domedtic water wells congtitute avast number of small water takings. Though these water
takings were not the subject of this analyss, they would need to be factored in to any
hydrologica andyss which attempts to be complete and rdigble.

Without a more comprehensive approach to acquiring and managing informationabout water takings inthe
province, it isdoubtful that an accurate and reliable data source on water takingswill exist in Ontario.

In order to ensure that the public has access to a comprehensve database of Permits to Take Water,
consderation could be given to expanding the number and types of PTTWSs proposas which are posted
onthe Environmenta Registry. Spedificdly, consideration could be givento whether it remains appropriate
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to exempt the vast mgority of municipa water taking permits under the Municipa Class EA process.

Fndly, a lingering concern for the ECO is the means by which MOE will carry out PTTW application
reviews to ensure the protection of ecosystemn functions. Qualified staff are not available in each regiond
office of MOE to undertake ecological assessments. Further, the ECO is unaware of any recent MOE
guidance documents related to ecologica assessment that could be examined and applied by MOE eff.
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ConcLusioNs DRAWN FROM THE PTTW ASSESSMENTS

The Permit to Take Water assessments undertaken by ECO gaff in 1999 and 2000 raisethree mgjor areas
of concern for the ECO. Firgt, public accountability and transparency are threatened because of
inaccuraciesand omissons in the Registry notices for PTTWS, and because the actual PTTWSs oftenomit
or misrepresent crucid information. Second, ecosystem protection may be threatened because M OE dtaff
are issuing permits for new water takings without access to fully complete or accurate information on
exiging water takings. Third, the problems with PTTW adminigration may be promoting conflict about
PTTWs and are contributing to the growing number of leave to appeal gpplications related to PTTWs
under the EBR.

MOE’ sadminigrationof Ontario’ s Permit to Take Water programisinadequate and needs improvement.
Spedificaly, improvements could be madeto the accuracy and availability of informationin Permitsto Take
Water and their associated EBR Regigtry notices. As a sarting point, information related to the quantity
of water and the length and duration of takings could be improved and standardized. Such changes are
required to enable the program to yield information that could be relied on to track, plan for and protect
Ontario’s water resources.

In the absence of such improvements there are serious questions about the usefulness of the information
from the PTTW program. Without a database of reliable water taking information, thereissgnificant risk
that many water taking permits will be granted and land use planning decisons made without adequate
knowledge of the avallahility of water resources. Furthermore, decisions about water resourceswill not be
made in a trangparent and publicly accountable manner, contrary to the goals of the EBR.

Beyond process issues, MOE' s poor adminigration of the PTTW system poses real  implications for
ecosystem protection. It isunclear how rdevant information about existing water takingsis being factored
into decisions about issuing permits for new water takings. MOE has admitted that it does not know how
much water is available in the province for taking purposes. These information gaps may have dready
resulted in the permitting of an excessive level of water taking for some ecosystems and watersheds. The
overuse of a water resource can and has resulted in habitat loss, imparment of other uses and conflict
between competing users.

One of the key guiding principles of MOE's Statement of Environmenta Vaues is that the “ministry will
adopt an ecosystem approach to environmental protection and resource management.”** This approach
viewsthe ecosystemhaligtically and includes a consideration of “the cumulative effectson the environment”
and the “interrdaions among the environment, the economy and society.” MOE committed to reflecting
this principle in applicable Acts and regulaions but aso in the permits issued under these Acts* The
ECO, initsreview of MOE’s Permit to Take Water program, found

that this principle was not being applied consistently across the program.

While the Water Taking and Transfer Regulation is a welcome development and could help ensure the
gpplicationof the ecosystemapproachmorecong stently throughout the PTTW program, the ECO remains
concerned that key guidance documents have not been updated to fully reflect the direction and intent of
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this regulation. Without such a sandardized gpproach, variancesin program delivery and wesknessesin
the quaity of information that the PTTW program generates will continue to surface.
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